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Request for Proposals

I.

Introduction, Blackout Period, Schedule
A.
General
The San Francisco City Attorney's Office ("Office") se~es as counsel for the San Francisco City
and County Employees' Retirement System ("SFERS"). The Office is issuing this Request for
Proposals ("RFP") in search of qualified law firms ("Proposers") to provide portfolio· monitoring
and securities litigation monitoring, evaluation and reporting services for SFERS.
SFERS is a public' defined benefit pension plan established by the Charter of the City and County
of San Francisco ("City"). SFERS is ~drri.inistered by a seven-member Retirement Board
("Board"). The Board is comprised of three elected employee memqers, thre~ mayoral
appointees, and one member of the San Francisco .Board of Supervisors. SFERS is· charged with
administering retirement, disability arid death benefits for its members and their beneficiaries.
SFERS has an approximately $25 billion investment portfolio, allocated to different asset
classes, including U.S. equity, international equity, global fixed income,'alternative assets and
real estate. The assets ai:e managed by in-house staff and external investment mavagers. The
Bank of New York Mellon provides custudial services.
To ensure that SFERS continues to adequately identify and evaluate securities litigation actions
in which it has an interest, the Office seeks to retain up to four law firms to monitor SFERS'
investment portfolio and monitor, evaluate and report on securities actions relating to SFERS'
assets in both the United States ~nd in foreignjurisdictions. The Proposers selected will be
responsible for, among other thihgs, obtaining SFERS' trading informatibn airectly from its
custodian bank, monitoring the portfolio, identifying and evaluating securities litjg~tton and
other actions in which SFERS has a, financial interest, and notifying the Offi'ce of tl.:!ose acti9ns
that the Proposer believes merit furlner consideration. The selected Proposers' will also be '
require~ to provide periodic reports on activities.

Proposers should be aware that if SFERS decides to pursue active involvement ih a
securities or other litigation action, the Office will conduct a separate selection process for
litigation counsel. Proposers selected to provide portfolio monitoring and securities
litigation evaluation and reporting.services will not automatically be selected as litigation
counsel.
·
The Office will select up to four Proposers with which to negotiate contracts. The original term
of the contracts will be for three years. In addition, the Office sh.all have two options to ~xtend
the term for a period of one year for each option, which the Office may.exercise in its sole,
absolute discretion.
'•
'

B.
Blackout Period
For the duration of the RFP process, the Office, SFERS ~d the Board will enter into a
"blackout" period during \\'.hich communications and me~tings, between ihtereste<:f parties and
Office and SFERS employees and Board members related to the subject matter of this RFP and
any interested party's response to this RFP are prohibited. This blackout period will continue
until the RFP process is completed and contracts executed with the selected Proposers.
'
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This blackout will enable the Office to treat all respondents fairly during the RFP process
and permit the unbiased review of responses. Blackout conditions are outlined below:
•
Interested parties/Proposers shall not meet or communicate with Office and
SFERS employees or Board members (communications include telephone conversations, letters
and email);
•
This blackout period shall remain in effect until the successful Proposers enter
into contracts with the Office; and
•
Interested parties/Proposers may meet with Office or SFERS employees or a
Board member only ifthe meeting is limited to discussions that are not related to this RFP, the
services sought by this RFP, or any interested party's response to this RFP.
This blackout period shall not limit an interested party/Proposers which is currently
engaged by the Office or SFERS as a service provider from engaging in all meetings and
communications with the Office or SFERS employees required to effectively conduct the
business under the existing engagement, but any such meetings or communications shall not
involve this RFP, the services sought by this RFP, or any interested party's response to this RFP.
If an interested party/Proposer intends to respond to the RFP, kindly send an e-mail to
robert.bryan@sfcityatty.org providing notice that Proposer will be replying to this RFP. This
notification will permit the Office to monitor compliance with the blackout period requirements.

C.

Schedule

The anticipated schedule for selecting a Proposer is:
Proposal Phase

Date

RFP is issued by the Office

October I, 2018

Deadline for submission of written questions
or requests for clarification

October 15, 2018 at 4:30 p.m.
PDT

Proposals due

October 31, 2018 at 4:30 p.m.
PDT

Oral interviews, if any, with Proposers selected
for further consideration

II.

November 16, 2018

Scope of Work

The Scope of Work is to be used as a general guide and is not intended to be a complete list of all
services under this RFP. Proposers may suggest a modified scope as part of their proposal. The
services requested will include but not be limited to:
A.

B.
C.

Monitoring SFERS' investment portfolio to identify any losses that may have occurred as
a result of a violation or potential violation of federal or state securities or other laws, or a
potential breach of any duty owed SFERS, and notify the Office, in a timely manner, of
such cases where SFERS has a financial interest.
Using internal and external resources to identify, evaluate and monitor securities and
other litigation in which SFERS has an interest.
Advising the Office of situations where litigation or arbitration may be warranted in a
matter, including an assessment of likely outcome, whether SFERS should remain in the
plaintiff class or opt out, various deadlines that affect SFERS' rights, and other factors, as
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D.
E.

F.

appropriate, that enable the Office and SFERS to make an informed decision on how to
proceed.
Identifying, monitoring, evaluating and reporting to the Office on U.S. and international
litigation that impacts SFERS' portfolio.
·
Regular reporting to the Office, which includes at least the following information:
•
Identification of newly filed securities or other litigation cases or arbitrations in
which SFERS has losses or a financial interest, including the estimated value of
the losses.
•
Identification of class action settlements and upcoming proof of claim deadlines
for those cases in which SFERS has a financial interest.
.
•
A legal analysis and a calculation of losses in cases where the loss or potential
loss.is significant enough that SFERS may consider joining the litigation or taking
an active roleJUnder its 'Securities Litigation Policy, a copy of which is attached to
this RFP as Appendix C.
Being responsive and available on an as needed basis to confer with and provide
recommendations to the Office and SFERS,on newly filed, pending, and recently settled
securities litigation or other cases in wpich SFERS h~s a financial interest.

Proposers will be expected to familiarize themselves with SFERS, its investment policies, the
fiduciary duties and responsibilities of the Retirement Board and SFERS, and relevant Charter
provisions and state law, without cost.
The above description of the Scope of Work is intended as a general guide and not as a complete
description of all aspects of the seryices under the RFP.
·

ID.

Submissio~ ,Requirements

A.

Time and Place for Submission of Proposals
Proposals must be received by 4:30 p.m. (PDT) on October 31, 2018. Postmarks will
not be considered in judging the timeliness of submissions. Proposals may be delivered ·in
person and left with the Office's receptionist or mailed to:

Robert Bryan
San Francisco City Attorney's Office
1390 Marke! Str~et, 7th Floor
San Francisco, CA 94102
Proposers shall submit FIVE copies of the proposal in a sealed envelope clearly marked

"Portfolio Monitoring and Securities Litigation Evaluation and Reporting RFP" to the
above address. Proposals that are submitted by fax will not be considered. Late submissions
will not be considered.
Proposer must also submit an electronic version of the proposal on a USB. Timely
submission of only an electronic version of the proposal is insufficient to timely submit the
proposal.

B.

Format

The Office will place proposals in three-ring binders for the selection committee. Please
use three-hole recycled paper, print double-sided to the maximum ~xtent practical, and bind the
proposal with a binder clip or rubber band, or submit it in a three-ring binder. Please do not bind
the proposal with a spiral binding, glued binding, or anything similar. Proposers may use tabs or
other separators within the document.
If Proposer's response is lengthy, please include a Table of Contents.
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C.
Content
Proposers interested in responding to this RFP must submit the following information, in
the order specified below:
1.
Background
•

A one-page introduction and executive summary.

•

The name, address, telephone number, email address, and facsimile number of the
person authorized to represent the Proposer with respect to all notices,
negotiations, discussions and other communications relating to this RFP, to any
further selection process, and to any negotiations relating to a contract for the
services.

•

An overall.description of Proposer's firm or company, including its history,
organization structure, legal structure, ownership, financial condition, the major
practice areas, and the total number of its employees.

•

The headquarters and regional office locations and number of staff at each
location, and the areas of practice at each location.

•

Information about the number of years that Proposer has been handling (a)
securities litigation matters, (b) U.S. securities litigation monitoring services for
public pension plans, and (c) non-U.S. securities litigation monitoring services for
public pension plans.

2.

Staff

•

Identify Proposer's staffing model for the services.

•

Identify the personnel who will be directly assigned to provide services under the
RFP, and their role within Proposer's organization, their responsibilities for
handling this relationship, their experience, qualifications and any specialized
expertise, including the number of years providing the services under this RFP.
Include brief resumes.

•

Identify whether any attorney intended to provide services to the Office and
SFERS has ever been disciplined or censured by any regulatory body or court. If
so, provide the relevant facts.

3.

Qualifications

•

Describe Proposer's experience and qualifications to provide the work described
in this RFP, including recent instances in which Proposer has provided similar
services to public pension plans of a fund size comparable to or larger than
SFERS. With respect to those engagements, please describe Proposer's specific
role in performing the work, the name of the client(s), number of years serving the
client(s), and the names of the attorneys in charge of the client(s).
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•

Identify the number of U.S. securities.litigation cases in the past five years where
Proposer represented the lead plaintiff. Describe generally the issues and
procedu~al po!!ture of those cases, results achieved, and whether Proposer's client
was a public pension plan.

•

Identify the number of international securities litigation cases in the past five
years in which Proposer has been involved representing a party or parties to the
matter. D~scribe generally the issues and procedural posture of those cases, the
jurisdiction in which the case was filed, results achieved, and whether Proposer's
client was a public pension plan.

•

Describe the primary challenges for institutional investors attempting to recover
losses in internatidnal markets, and Proposer's approach to addressing those
challenges.

•

Identify the international jurisdictions in which Proposer is most experienced, and
the basis for that experience.

•

Describe Pi:oposer's knowledge of City laws, and applicable open meeting and
public recqrps, laws.

•

List separately all engagements with the City or SFERS in the last five years,
ranked on the basis of total staff hours aqq by type of engagement, including the
scope of,)"gfk and dates of the ~ng~gement.

4.

Approach to Portfolio Monitoring and Securities Litigation Evaluating and
Reporting Services
'

•

Describe Proposer's overall approach to portfolio monitoring services, and
provide a detailed description of Proposer's process for reviewing holdings and
analyzing and calculating losses.
'j

•

Describe the method and frequency that Proposer obtains transactional data from
the custodian bank.

•

Describe Proposer's policies and procedures that would govern retention, security
and confidentiality of SFERS' data obtained from the custodian bank.

•

Describe how SFERS' data from its custodian bank would be retained and used in
connection with data from other clients of Proposer.

•

Describe Proposer's overall approach to securities litigation monitoring,
evaluation and reporting services. Describe the types of securities that Proposer
can monitor, evaluate and report.
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•

Describe generally the resources Proposer uses to identify possible securities
litigation and other claims and actions that may involve SFERS.

•

Describe Prop_o ser's resources and capabilities to identify, monitor, evaluate and
analyze U.S. litigation that impacts SFERS, including calculating losses,
analyzing funding agreements, evaluating the risks and benefits of SFERS'
options, and other aspects of U.S. litigation.

•

Describe Proposer's resources and capabilities to identify, monitor, evaluate and
analyze non-U.S. litigation that impacts SFERS, including calculating losses,
analyzing funding agreements, evaluating the risks and benefits of SFERS'
options, and other aspects of non-U.S. litigation.

•

Describe how Proposer calculates damages, and how it calculates, on average, the
percentage of losses that SFERS may be expected to recover (a) in a class action,
(b) in an opt out action, and (c) as a lead plaintiff, if successful.

•

Describe how Proposer assigns work within its team.

•

If Proposer is able to provide monitoring, evaluation and reporting for
investments other than securities, please describe that monitoring, evaluating and
reporting capability.

•

Describe Proposer's reporting and notification process generally, including
methodology and frequency of reporting. Please provide two recent sample
·reports.

•

Describe Proposer's ability to identify and promptly notify the Office and SFERS
of potential or newly filed cases in which SFERS has losses, and how Proposer
makes that notification.

•

Describe Proposer's ability to provide written legal analysis on class action cases
in which SFERS has losses. Please provide samples.

•

Describe the information, if any, a client can access online and how often that
information is updated.
·

•

Is Proposer able to file proof of claims on a client's behalf? Please provide
Proposer's capabilities.

•

Is Proposer able to prospectively monitor securities litigation and settlement
claims filed by SFERS' custodian, to insure full recovery?

•

Describe any trainings Proposer could provide to SFERS staff or the Retirement
Board on portfolio monitoring or securities litigation.
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•

Describe why Proposer and its services are superior to other firms providing these
services and Proposer's competitive advantage, if any.

5.

Fees

•

Please describe any charges or fees associated with Proposer providing the
services required under this RFP. Generally, the .Office expects that these
services are provided without fees or other costs to the Office or SFERS.

6.

References

•

Provide client references for three current public pension fund clients similar to or
larger than SFERS in fund size for which Proposer provides services sought under
this RFP. Provide client name, contact and telephone number and email address.

7.

Conflicts of Interest

•

Does Proposer have a written conflict of interest policy? If so, please provide a
copy' and describe how Proposer implements that policy.

•

Describe how Proposer deals with prqfessional ethics in connection with its
rep~esentation of clients; What does Proposer do tq ensure there are no conflicts
of interest? What process does Proposer maint~in to provide, a consistent, high
standard of professional ethics?

•

Describe any actual or potential conflict of interest that may arise if the Office
selects Proposer to provide the services under this REP. Describe in detail the
nature pf the 9on~ict and what copsents woul~ be requ\l"ed under the Rules of
Professional Responsibility.

•

H!is Proposer ever repres~nted inv~stqieQt man~gement firms or real estate firms
with whom SFERS might 9ontract? If so, identify the 11!:lffie of each such client
and the period of representation.
, .
·

•

Will the individuals assigned to the SFERS rel8.tionship agree to file an annual
Form 700? (See Sectiop VII(I)) of this RFP.)

8.

Litigation or Claims

•

Describe all actual or pending litigation (including case natl).e, court, case number,
and date filed), grand jury inquiries, indictments, convictions, and state ethics
board proceedings in the last ten years relating to the Proposer, or any attorney or
, employee with the Proposer, that arises from the Proposer's business, including ·
the outcome. Describe all pending or threatened administrative proceedings or
investigations by a federal, state or local agency.

,

1

•

Describe in detail all malpractice and fee dispute claims made against Proposer in
the last five years, including disposition or current status.
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IV.

•

Identify every instance within the last five years in which a client dismissed
Proposer or terminated a contract with Proposer with respect to Proposer's
services similar to those called for in this RFP.

9.

Miscellaneous

•

Provide the limits of Proposer's malpractice insurance coverage, including
insurance carriers. Identify whether the coverage is on a per client basis, or
whether the dollar figure is applied to the firm as a whole. Identify all deductibles
or self-insured retentions.

•

Acknowledge that, by responding to this RFP, Proposer and its attorneys and staff
are "restricted sources" as that term is defined under the San Francisco Campaign
and Governmental Conduct Code under Section 3 .216.

•

Acknowledge that, by responding to this RFP, Proposer has reviewed the form
services contract attached to this RFP. Identify any provisions to which Proposer
will not agree or would request revision.

•

Discuss any additional information that Proposer would like the Office to know
about Proposer that may impact consideration of Proposer as a potential service
provider to the Office or SFERS.

Evaluation and

A.

~election

Criteria

Minimum Qualifications
1.

Proposer must have at least five years experience monitoring investment
portfolios and monitoring, evaluating and reporting on U.S. and non-U.S.
securities litigation.

2.

The lead attorney(s) proposed to provide services to SFERS must have at
least five years experience monitoring investment portfolios and
monitoring, evaluating and reporting on securities litigation.

3.

Proposer must currently provide portfolio monitoring and securities
litigation monitoring, evaluating and reporting services to at least two
public pension plans, including at least one plan of comparable or larger
fund size to SFERS.

Any proposal that does not demonstrate that the Proposer meets these minimum requirements by
the deadline for submittal of proposals will be considered non-responsive and will not be eligible
for award of a contract.

B.

Selection Criteria

A selection committee will evaluate the proposals generally in accordance with the
criteria itemized below.

1.

Firm Experience and Qualifications (25 Points)
•

Specific experience providing services similar to the work in this RFP to
public pension plans of comparable or larger fund size.
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2.

•

Experience with U.S. and international securities litigation.

•

Results of reference checks.

•

Litigation, investigations and claims involving Proposer.

•

Fee disputes involving Proposer.

•

Any dismissals or contract terminations of Proposer by a client.

•

Conflict of interest issues.

•

Malpractice insurance coverage and acknowledgements under Section
III(C)(9) above.

Assigned Staff (30 Points)
•

Staffing model for services under this RFP.

•

Experience in providing the services under this RFP to public pension
plans of similar or larger fund size.
I

3.

4.

,

•

Relevant experience oflead attorney(s).

•

Professional and educational qualifications o( assigned staff.

Approach to Portfolio Monitoring and Securities Litigation Monitoring,
Evaluating and Reporting (45 Points)
•

Ability to effectively monitor SFER~ portfolio for losses.

•

Security and use of data from custodian bank;

•

Ability to effectively monitor potential, new and pending securities and
other litigation matters in which SFERS has a financial interest.

•

Ability to effectively and timely report on securities and other litigation
matters.

•

Ability to effectively and timely advise the Office and SFERS on
securities and other litigation matters.

•

Ability to provide interactive internet access to data, analysis and reports.

•

Any fees and costs associated with the services.

Oral Interviews, if any (25 Points)

Following the evaluation of the written proposals, the Office may invite up to eight
Proposers receiving the top eight scores to participate in oral presentations. In such cases, the
Office will schedule interviews. Scoring for interviews will be on communication and
presentation skills. Proposers shall ensure that all significant personnel who will be providing

Portfolio/Securities Litigation Monitoring RFP

9of14

October 1, 2018

services to the Office are present during any interview. Interview scores will be combined with
the results of the proposal evaluation, for a cumulative score.

V.

Contract Award
The Office will select up to four Proposers with which to commence contract
negotiations. The selection of any proposal shall not imply acceptance by the Office of all terms
of the proposal, which may be subject to further negotiations and approvals before the Office
may be legally bound thereby. The selected Proposers must be willing to enter into a written
agreement that is substantially in the form of the Agreement for Professional Legal Services
attached as Appendix B. Failure to timely execute the contract, or to furnish any and all
insurance certificates and policy endorsement, surety bonds or other materials required in the
contract, shall be deemed an abandonment of a contract offer. If a satisfactory contract cannot be
negotiated in a reasonable time, the Office, in its sole discretion, may terminate negotiations and
begin contract negotiations with another Proposer.
VI.
Terms and Conditions for Receipt of Proposals
A.
Errors and Omissions in RFP
Proposers are responsible for reviewing all portions of this RFP. Proposers are to
promptly notify the Office, in writing, if Proposer discovers any ambiguity, discrepancy,
omission, or other error in the RFP. Any such notification should be directed to the Office
promptly after discovery, but in no event later than 4:30 p.m., PDT on October 15, 2018.
Modifications and clarifications will be made by addenda as provided below.
B.
Inquiries Regarding RFP
Inquiries regarding the RFP and any request for written modification or clarification of
the RFP must be in writing and submitted by email not later than 4:30 p.m., PDT on October 15,
2018 to:
Robert Bryan, robert.bryan@sfcityatty.org
C.
Objections to RFP Terms
Should a Proposer object on any ground to any provision or legal requirement set forth in
this RFP, the Proposer must, not later than 4:30 p.m., PDT on October 15, 2018, provide written
notice to the Office setting forth with specificity the grounds for the objection. The failure of a
Proposer to object in the manner set forth in this paragraph shall constitute a complete and
irrevocable waiver of any such objection.
D.
Addenda
The Office may modify the RFP, prior to the proposal due date, by issuing addenda to the
RFP, which will be posted on the website of SFERS (http://www.sfers.org/) and the Office
(http://www.sfcityattomey.org/). The Proposer shall be responsible for ensuring that its proposal
reflects any and all addenda issued by the Office prior to the proposal due date regardless of
when the proposal is submitted. Therefore, the Office recommends that the proposer consult the
website frequently, including shortly before the proposal due date, to determine if the proposer
has downloaded all addenda.

E.
Term of Proposal
Submission of a proposal signifies that the proposed services and prices are valid for 180
calendar days from the proposal due date and that the quoted prices are genuine and not the
result of collusion or any other anti-competitive activity.
F.
Revision of Proposal
A Proposer may revise a proposal on the Proposer's own initiative at any time before the
deadline for submission of proposals. The Proposer must submit the revised proposal in the
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same manner as the original. A revised proposal must be received on or before the proposal due
date. In no case will a statement of intent to submit a revised proposal, or commencement of a
revision process, extend the proposal due date for any Proposer.
At any time during the proposal evaluation process, the Office may require a Proposer to
provide oral or written clarification of its proposal. The Office reserves the right to make an
award without further clarifications of proposals received.

G.

Errors and Omissions in Proposal

Failure by the Office to object to an error, omission, or deviation in the proposal will in
no way modify the RFP or excuse the Proposer from full compliance with the specifications of
the RFP or any contract awarded pursuant to the RFP.

H. .

Fi~ancial

Responsibility

The Office accepts no financial responsibility for any costs incurred by a Proposer in
responding to this RFP. Submissions of the RFP will become the property of the Office and may
be used by the Office in any way deemed appropriate.

I.

Proposer's Obligations under t'1e Ca~paign Reform Ordinance

Proposers must comply with Section 1.126 of the San Francisco (''S .F.") Campaign and
Governmental Conduct Code, which states:
No person who contracts with the Cit}' and County of San Francisco for the rendition of
personal services, for the furnishing of any material, supplies or equipment to the City, or for
selling any land or buiJding_ to th.e City, whenever such transaction would reqµire approval by a
City elective officer, or the board on whicb that City elective officer serves, shall make any
'
contribution to such an officer, candidates for such an office, or eommittee controlled ~y such
officer or candidate at any time between commencement of negotiations and the later of either
(1) the termination of negotiations for such contract., or (2) three months have elapsed from the
date the contract is approved by the City elective offis;et or the board on which that City elective
officer serves.

,or

If a proposer is negotiating for a contract that must be approved by an elected local
officer or the boar:d on which that officer serves, during the negotiation period the proposer is
prohibited from making contributions to:
•
•
•

the officer's re-election campaign
a candidate for that officer's office
a committee controlled by the officer or candidate.

The negotiation period begins with the first point of contact, either by telephone, in
person, or in writing, when a contractor approaches any city officer or employee about a
particular contract, or a city officer or employee initiates communication with a potential
contractor about a contract. The negotiation period ends when a contract is awarded or not
awarded to the contractor. Examples of initial contacts include: (1) a vendor contacts a city
officer or employee to promote himself or herself as a candidate for a contract; and (2) a city
officer or employee. contacts a contractor to propose that the contractor apply for a contract. ·
Inquiries for information about a 'particular contract, requests for documents relating to a Request
for Proposal, and requests to be placed on a mailing list do not constitute negotiations.
Violation of Section 1.126 may result in the following criminal, civil, or administrative
penalties:
1.
Criminal. Any person who knowingly or willfully violates section 1.126
is subject to a fine of up to $5;000 and a jail term of not more than six months, or both.
2.
Civil. Any person who intentionally or negligently violates section 1.126
may be held liable in a civil action brought by the civil prosecutor for an amount up to $5,000.
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3.
Administrative. Any person who intentionally or negligently violates
section 1.126 may be held liable in an administrative proceeding before the Ethics Commission
held pursuant to the Charter for an amount up to $5,000 for each violation.
For further information, proposers should contact the San Francisco Ethics Commission
at (415) 581-2300.

J.

Sunshine Ordinance
In accordance with S.F. Administrative Code Section 67.24(e), contractors' bids,
responses to RFPs and all other records of communications between the Office and persons or
firms seeking contracts shall be open to inspection immediately after a contract has been
awarded. Nothing in this provision requires the disclosure of a private person's or organization's
net worth or other proprietary financial data submitted for qualification for a contract or other
benefits until and unless that person or organization is awarded the contract or benefit.
Information provided that is covered by this paragraph will be made available to the public upon
request.
K.
Public Access to Meetings and Records
If a Proposer is a non-profit entity that receives a cumulative total per year of at least
$250,000 in City funds or City-administered funds and is a non-profit organization as defined in
Chapter 12L of the S.F. Administrative Code, the proposer must comply with Chapter 12L. The
Proposer must include in its proposal (1) a statement describing its efforts to comply with the
Chapter 12L provisions regarding public access to Proposer's meetings and records, and (2) a
summary of all complaints concerning the Proposer's compliance with Chapter 12L that were
filed with the City in the last two years and deemed by the City to be substantiated. The
summary shall also describe the disposition of each complaint. If no such complaints were filed,
the Proposer shall include a statement to that effect. Failure to comply with the reporting
requirements of Chapter 12L or material misrepresentation in Proposer's Chapter 12L
submissions shall be grounds for rejection of the proposal and/or termination of any subsequent
Agreement reached on the basis of the proposal.
L.
Reservations of Rights by the City
The issuance of this RFP does not constitute an agreement by the Office that any contract
will actually be entered into by the Office. The Office expressly reserves the right at any time to:
1.
Waive or correct any defect or informality in any response, proposal, or
proposal procedure;
2.
Reject any or all proposals;
3.

Reissue a Request for Proposals;

4.
Prior to submission deadline for proposals, modify all or any portion of
the selection procedures, including deadlines for accepting responses, the specifications or
requirements for any materials, equipment or services to be provided under this RFP, or the
requirements for contents or format of the proposals;
5.
other rrieans; or
6.

Procure any materials, equipment or services specified in this RFP by any
Determine that no project will be pursued.

M.
No Waiver
No waiver by the Office of any provision of this RFP shall be implied from any failure by
the Office to recognize or take action on account of any failure by a Proposer to observe any
provision of this RFP.
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VII.

Contract Requirements
A.
Nondiscrimination in Contracts and Benefits

The successful Proposers will be required to agree to comply fully with and be bound by
the provisions of Chapters 12B and 12C of the San Francisco Administrative Code. Generally,
Chapter 12B prohibits the City and County of San Francisco from entering into contracts or
leases with any entity that discriminates in the provision of benefits between employees with
domestic partners and employees with spouses, and/or between the domestic partners and
spouses of employees. The Chapter 12C requires nondiscrimination in contracts in public
accommodation. Additional information on Chapters 12B and 12C is available on the Contract
Monitoring Division's website at http://sfgsa.org/index.aspx?page=6062.

B.

Minimum Compensation Ordinance (MCO)

The successful Proposer will be required to ~gree to comply fully with and be bound by
the provisions of the Minimum Cm;npensation Ordinance (MCO), as 's et forth in ,S.F.
Administrative Code Chapter 12P. Generally, the MCO requires contractors to provide
employees covered by the Ordinance who 'do work funded under the contract with hourly gross
compensation and paid and unpaid time off that meet certain minimum requirements.
For the amount of hourly gross compensation currently required under the MCO, see
www.sfgov.org/olse/mco. Note that this hourly rate may increase on January 1 of each year and
that contractors will be required to pay any such increases to covered employees during the term
of the contract. Additional information regarding the MCO is available on the web at
www.sfgov.org/olse/mco.
·.

C.

Health Care Accountability Ordinance1(HCAO)

The successful Proposer will be required to agree to comply fuJly with and be bound by
the provisions of the Health Care Accountability Ordinance (HCAO); 'as set forth in S.F.
Administrative Code Chapter 12Q. Contractors should consult the San Francisco Administrative
Code to determine their compliance obligations under this c~apter. Additional iqformation
regarding the HCAO is available on the web at www.sfgov.org/olse/hcao.

D.

Conflicts of Interest

The successful Proposers will be required to agree 'to comply fully with and be bound by
the applicable provisions of state and local laws related to conflicts of interest, including (i)
Section 15.103 of the City's Charter, (ii) Article III, Chapter 2 of City's Campaign and
Governmental Conduct Code, and (iii) Section 87100 et seq. and Section 1090 et seq. of the
Government Code of the State of California. The successful Proposers will be required to
acknowledge that they are familiar with these laws; certify that they do not know of any facts
that constitute a violation of said provisions; and agree to immediately notify the City if they
become aware of any such fact during the term of the Agreement.
Individuals who will perform work for the Office on behalf of the successful Proposers
might be deemed consultants under state and local conflict of interest laws. If so, such
individuals will be required to submit a Statement of Economic Interests, California Fair Political
Practices Commission Form 700, to the City within ten calendar days of the City notifying
successful Proposers that the City has selected the Proposers.

VIII. Protest Procedures
A.
Protest of Non-Responsiveness Determination
Within five working days of the Office's issuance of a notice of non-responsiveness, any
Proposer that has submitted a proposal and believes that the Office has incorrectly determined
that its proposal is non-responsive may submit a written protest, captioned ''Notice of Protest."
Such protest must be received by the Office on or before the fifth business day following the
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Office's issuance of the notice of non-responsiveness. The notice of protest must include a
written statement specifying in detail each and every one of the grounds asserted for the protest.
The protest must be signed by an individual authorized to represent the Proposer, and must cite
the law, rule, local ordinance, procedure or Rf P provision on which the protest is based. In
addition, the Proposer must specify facts and evidence sufficient for the Office to determine the
validity of the protest.

B.

Protest of Contract Award

Within five business days of the Office's issuance of a notice of intent to award the
contract, any Proposer that has submitted a responsive proposal and believes that the Office has
incorrectly selected another Proposer for award may submit a written protest, captioned ''Notice
of Protest." Such protest must be received by the Office on or before the fifth business day after
the Office's issuance of the notice of intent to award.
The protest must include a written statement specifying in detail each and every one of
the grounds asserted for the protest. The protest must be signed by an individual authorized to
represent the Proposer, and must cite the law, rule, local ordinance, procedure or RFP provision
on which the protest is based. In addition, the Proposer must specify facts and evidence
sufficient for the Office to determine the validity of the protest.

C.

Delivery of Protests

All protests must be received by the due date. If a protest is mailed, the protestor bears
the risk of non-delivery within the deadlines specified herein. Pro~ests should be transmitted by
a means that will objectively establish the date the Office received the protest. Protests or notice
of protests made orally (e.g., by telephone) will not be considered. Protests must be delivered to:

Robert Bryan
San Francisco City Attorney's Office
1390 Market Street, 7th Floor
San Francisco, CA 94102
robert.bryan@sfcitya tty .org
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Appendix A
Standard Forms
A.

How to become Eligible to Do Business with the City:

Before the City can enter into a contract with any vendor, the vendor must meet the minimum
requirements described below. There may be additional requirements placed upon a vendor depending on
the type of good or service to be purchased.

B.

Mandatory Forms:

At a minimum, in order to become eligible to do business with the City, a vendor must submit the
following documents to the Vendor Support Division via the City's supplier portal located at
https://sfcitypartner.sfaov.org/ :

-

1. Vendor Application Packet (includes New Vendor Number Request Form and IRS Form W-9)
2. CCSF Vendor- Business Registration (Electronic Submission -you must have a vendor number
to complete)
3. CMD 12B-101 Declaration ofNondiscrimination in Contracts and Benefits

C.

Vendor Eligibility and ln\'oice "Payment:

Vendors must have a City-issued vendor number, have all compliance paperwork submitted and approved
by the City, and have an executed contract or purchase order before payments can be made. Once a
vendor number has been assigned, an email notification will be provided by the City's Vendor File
Support Division. This notification will include in~tructions on pow to sign up to receive payments
through the City's supplier portal located at https://sf~itypartner.sfaov.orgl .

D.

Vendor Eligibility Forms:

Eorm

Purl!ose/Info

Routing

CCSF Vendor- Business
Registration (Electronic
Submission - you must have
a vendor number to
complete)

This declaration is required for city
vendors to determine if you are required
to obtain a Business Registration
Certificate.

https://sfcitygartner.sfgov. orgl

Declaration of
Nondiscrimination in
Contracts and Benefits with
supporting
documentation (Form
CMD-12B-101)

This Declaration is used by the City's
Contract Monitoring Division to
determine if a vendor offers benefits to
employees. When a vendor offers
benefits, it must be verified that all
benefits, including insurance plans and
leaves, are offered equally to employees
with spouses and employees with
domestic partners. For more information

https://sfcitygartner.sfgov.orgl
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and assistance, please visit the City
Administrator's Contract Monitoring
Division Equal Benefits web page.
Vendor Profile Armlication

E.

Includes New Vendor Number Request
Form and IRS Form W-9.

httQs://sfcit)'.Qartner.sfgov.orgL

Supplemental Forms:

Form:

Required If:

Minimum Compensation
Ordinance (MCO) Declaration
( 9l pdf)

You have at least $25,000 ($50,000 for non-profit organizations) in
cumulative annual business with a City department or departments
and have more than 5 employees, including employees of any parent,
subsidiaries and subcontractors.

Health Care Accountability
Ordinance (HCAO) Declaration

You have at least $25,000 ($50,000 for non-profit organizations) in
cumulative annual business with a City department or departments
and have more than 20 employees (more than 50 employees for
nonprofit organizations), including employees of any parent,
subsidiaries or subcontractors.

Insurance Requirements (QQ_t)

The solicitation requires the successful proposer to demonstrate proof
of insurance.

Payment (Labor and Material)
Bond (illl_f)

The solicitation requires the awarded vendor to post"a Payment
(Labor and Material) bond.

Performance Bond (QQ_f)

The solicitation requires the awarded vendor to post a Performance
bond.

Local Business Enterprise
Program Application (Contract
Monitorin g Division )

You desire to participate in the City's Local Business Enterprise
Program whkh helps certain financially disadvantaged businesses
increase their ability to compete effectively for City contracts

( ~llilf)

For further guidance, refer to the City's supplier training videos that are located online at:
https://sfcityQat1ner.sfaov .orgL .
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APPENDIXB
AGREEMENT BETWEEN
CITY AND COUNTY OF SAN FRANCISCO

and
[LAWFIRM]

For Professional Legal Services
This Agreement, dated for convenience of reference as of [Date], is by and between the
City and County of San Francisco, a municipal corporation ("City"), acting by and through its
Office of the City Attorney (the "City Attorney"), and [LAW FIRM] ("Counsel").
This Agreement is made with reference to the following facts and circumstances:
A.
City wishes Counsel to provide professional legal services for portfolio
monitoring1and securities litigation monitoring, evaluation and reporting, and related
legal services, on behalf of the San Francisco City and County Employees' Retirement
System ( 'SFERS").
I

B.
The San Francisco Charter vests the City Attorney with authority to represent the
City in legal proceedings and retain consultants and outside legal counsel to assist the
City Attorney with such representation.
+1

I

,

r

C.
Counsel is known for its expertise in the·areas described above, was selected
through a competitive selection process, and is well qualified to assist the City Attorney
. in accordance with the provisions of this Agreement.
D.
Counsel will report to and work under the direction and control of the City
Attorney as provided in this Agreefu ent.
E.
This Agreement creates an on-going attorney client relationship between Counsel
and the Gity, including but not limited to SFERS. The attorney-client relationship shall
remain in place at all times from the effective date of this Agreement until such time as
either party provides written notice of its intent to terminate the attorney-client .
relationship. The attorney-client relationship will remain in place continuously under this
Agreement until such notice Js provided, regardless of whether Counsel is actively
performing legal work for the City at any given time.
NOW, THEREFORE, the parties agree as follows:

1.

SCOPE OF SERVICES

1.1
Scope
I
.
(a)
Upon request of the City Attorney, Counsel shall advise and assist the City
Attorney on matters regarding monitoring SFERS' investment portfolio and ·securities litigation
monitoring, evaluation and reporting, and related legal services on behalf of.SFERS, .as more
fully described in Exhibit A, "Services Provided by Counsel," which is attached hereto and
incorporated by reference as though fully set forth herein. The Scope of Services may be
modified from time to time, in writing, by the City Attorney.
(b)
The City Attorney, as the chieflegal officer of City, shall retain final authority
over all legal aspects of the SFERS matters.
'
(c)
Counsel are authorized to take appropriate legal steps to represent SFERS in the
matters for which Counsel has been asked to provide assistance. The City Attorney shall
~
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designate members of his staff to monitor, review and participate in the handling of all aspects of
the SFERS matters.
(d)
Counsel shall not make or distribute any press releases without the express
permission of the City Attorney. Counsel shall make every effort not to make statements to the
press without the permission and consent of the City Attorney.
(e)
Counsel shall, upon request, provide to the City Attorney copies of documents
and relevant correspondence related to the SFERS matters. Counsel shall consult in advance
with, and obtain the prior approval of the City Attorney concerning all substantive aspects of the
SFERS matters as they relate to the City.
(f)
Counsel shall provide sufficient resources, including attorney time, and competent
personnel to handle the matters.

1.2
Ownership of Documents, Reports and Data Files
Any and all documents, reports and/or data files originated and prepared by Counsel
pursuant to this Agreement shall be and become the property of the City for its use in any
manner it deems appropriate. If the City disseminates any or all of such information to other
persons who are not public officers or employees, it may identify Counsel as the source of said
information. The City need not receive Counsel 's authorization for any such dissemination, but
will seek to advise of such dissemination before it is done. Nothing herein shall modify existing
law regarding ownership of an attorney's work product, nor limit in any respect an attorney's
obligations under the applicable Rules of Professional Conduct.
1.3
Retention of Records
Counsel shall maintain records, including records of financial transactions, pertaining to
the performance of this Agreement, in their original form, in accordance with requirements
prescribed by the City. These records shall be retained for a period of no less than five years
following the expiration date of this Agreement. Said records shall be subject to examination
and audit by authorized City personnel at any time during the term of this Agreement or within
the five years following the termination date of this Agreement.
1.4
Maintaining Attorney-Client Privilege
Counsel acknowledge that they have no authority to waive the attorney-client privilege
on behalf of the City and agree to conduct their activities relating to this matter in such a manner
as to maintain the confidentiality of communications between Counsel and the City (including
the City Attorney and any City official or employee). Counsel further agree not to waive the
attorney-client privilege with respect to documents or communications obtained or conducted in
connection with this matter without the express written consent of the City Attorney.
2.
TERM
The term of this Agreement (the "Term") shall be from
to
,
unless sooner terminated according to the terms of this Agreement, including, but not limited to,
the City Attorney's exercising its rights to terminate under Section 6 of this Agreement. In
addition, the Office shall have two options to extend the term for a period of one year each
option, which the Office may exercise in its sole, absolute discretion.
3.
EFFECTIVE DATE
This Agreement shall become effective upon full execution and delivery of this
Agreement by both parties, provided that Counsel shall not perform any work under this
Agreement until the City Attorney gives Counsel either written or oral notice to proceed with
performance of the Scope of Services under this Agreement.
4.
COMPENSATION
4.1
Fee and Expense Schedule
[LAWFIRM)
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City shall compensate Counsel for all of the services rendered by Counsel under this
Agreement as set forth in the Fee and Expense Schedule, attached hereto as Exhibit Band
incorporated by reference as if fully set forth herein,. subject to the terms and conditions
contained in Exhibit B and elsewhere in this Agreement. Such compensation is the total
compensation for all services under this Agreement.
The Fee and Expense Schedule may not be modified except by written instrument
executed and approved in the same manner as this Agreement. The Fee and Expense Schedule
sets forth a breakdowp of the fees and reimbursable amounts payable under this Agreement.
Notwithstanding anything tp the contrary herein, the compensation of Counsel is conditioned
upon the City Attorney's prior reasonable determination that the services have been satisfactorily
rendered iii accord~ce with this Agreement. Compensation shall be payable within a reasonable
time from receipt of invoices in accordance with Section 5. In no event shall the City be liable
for interest or late charges.
r

4.2
Not to Exceed Contract Amount. ·In no event shall the total fees and
reimbursable amounts payable under this Agreement exceed
dollars
($
. The not to exceed amount may not be modified except by written instrument
executed and approved in t'1e same mai:mer as this Agreement. Counsel shall keep Cify
Attorney informed on a periodic basis, not less thfln monthly, of the amount of its billings and
notify City Attorney in writing immediately upon determining that such amount is within
_ _ _ _ _ _ dollars ($
) 9f the total amount of funds available under this
Agreement.

4.3

Certtficatiob of Funds; Budget ~nd ~is'cal Provisions;
Termination in the ~yent of Non-Appropriation

This Agreement is subject to the budget and fiscal provisions of the Oity's Charter.
Charges will accrue only after prior written authorization certified by the Controller, and the
amount of.City's obligation hereunder shall not at any time exceed the ~mount certified for the
purpose and period stated in such advance authorization.
This Agreement will terminate without penalty, liability or expense of any kind to City at
the end of any fiscal year if funds are not appropriated for the next succeeding fiscal year. If
funds are appropriated for a portion of the fiscal year, this Agreement will terminate, without
penalty, liability or expense of any kind at the end of the term for which funds ate appropriated.

.

'

City has no obligation to make appropriations for this Agreement in lieu of
appropriations for new or other.agn;ements. City budget decisions' pre subj~ct to the dis9retion
of the Mayor and the :aoard of Supervisors. Couqsel's assumption ofrisk of possible nonappropriation is part of the consideration for this Agreement.
'

5.

· METHOD OF PAYMENT
.5.1
Invoices

As a condition to City's obligation to pay any compensation, Counsel must furnish
invoices under this Agreement in a form reasonably acceptable to the City Attorney. Counsel
shall provide the City Attorney with monthly invoices that identify services by task with a brief
descriptive narrative of the service' provided, by whom rendered, and the time (hours and
fractions thereof) expended.
Payments will be made to Counsel no more frequently than once each month. Counsel
must submit all statements for services rendered and expenses incurred to the City Attorney or
his designee. Payments will be made,to Counsel upon approval of the City Attorney consistent
with the terms and conditions of this Agreement. In addition, as a condition to City's obligation
[LAWFIRM]
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to pay, Counsel shall have provided.to the City Attorney a current certificate of insurance and
endorsement in accordance with Section 8.3.

5.2

Submitting False Claims; Monetary Damages and Penalties

The full text of San Francisco Administrative Code Chapter 21, Section 21.35, including
the enforcement and penalty provisions, is incorporated into this Agreement. Pursuant to San
Francisco Administrative Code Section 21.35, any contractor or subcontractor who submits a
false claim shall be liable to the City for the statutory damages and penalties set forth in that
section. A contractor or subcontractor will be deemed to have submitted a false claim to the City
if the contractor or subcontractor: (a) knowingly presents or causes to be presented to an officer
or employee of the City a false claim or request for payment or approval; (b) knowingly makes,
uses, or causes to be made or used a false record or statement to get a false claim paid or
approved by the City; (c) conspires to defraud the City by getting a false claim allowed or paid
by the City; (d) knowingly makes, uses, or causes to be made or used a false record or statement
to conceal, avoid, or decrease an obligation to pay or transmit money or property to the City; or
(e) is a beneficiary of an inadvertent submission of a false claim to the City, subsequently
discovers the falsity of the claim, and fails to disclose the false claim to the City within a
reasonable time after discovery of the false claim.

5.3

Taxes

Payment of any taxes, including possessory interest taxes and California sales and use
taxes, levied upon or as a result of this Agreement, or the services delivered pursuant hereto,
shall be the obligation of Counsel.

5.4

Payment Does Not Imply Acceptance of Work

The granting of any payment by City, or Counsel's receipt thereof, shall not discharge
Counsel's obligation to correct unsatisfactory work although the unsatisfactory character of such
work may not have been apparent or detected at the time such payment was made. The City
Attorney may reject work product that does not conform to the requirements of this Agreement,
and in such case Counsel shall correct any deficiencies without delay and without additional
charge under this Agreement.

6.

TERMINATION
6.1
Termination Without Cause

City Attorney, in his sole discretion, may terminate this Agreement for City's
convenience and without cause, at any time, by giving Counsel at least thirty (30) days written
notic.e of such termination. In the event of such termination City will pay Counsel for those
services performed in accordance with this Agreement, and to the satisfaction of City, up to the
date of termination. In no event will City be liable for costs incurred by Counsel after receipt of
a notice of termination. Such non-recoverable costs include, but are not limited to, anticipated
profits on this Agreement, post-termination employee salaries, post-termination administrative
expenses, or any other cost which is not reasonable or authorized under this Section or is not
permitted under Section 11 or any other provision of this Agreement. The limitations set forth in
this Section shall not prevent Counsel from recovering costs that Counsel necessarily incurred in
discontinuing further work after receipt of the termination notice to the extent such costs are
otherwise payable under this Agreement

6.2

Non Exclusive Remedies

The City's right to terminate this Agreement under this Section 6 is not its exclusive
remedy but is in addition to all other remedies available to the City by law, in equity, or under
the provisions of this Agreement.

6.3

Duties Upon Termination

Upon any termination of this Agreement, Counsel shall, in a reasonable and mutually
agreed upon time, provide City with complete and accurate copies or originals - where
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appropriate - of all documents in its possession belonging to City. Counsel further agrees to do
all other things reasonably necessary to cause an orderly transition of services without detriment
to the rights of City.

7.

STAFFING
7.1
Commitment of Qualified Personnel

Services under this Agreement shall be performed only by competent personnel under the
supervision of and in the employment of Counsel. Particular tasks must be performed by
lawyers with appropriate levels of experience for the performance of such tasks.

7.2

Named Personnel

The law office of [LAW FIRM], shall provide the legal services required under this
Agreement. Counsel has been selected due to the unique skills and experience of Counsel and
the following named personnel:
. [NAME OF PERSONNEL], lead attorney
The lead attorney named above shall be the principal contact with the City•
Attorney. filly change in the lead attorney or addition to or substitution of any of~he other
named staff requires the City Attorney's prior written approval. Staffing decisions required to be
taken by Counsel in an emergency for which prior written approval of the City Attorney is not
feasible shall be limited to such emergency situation only, taken by Counsel in a reasonable
manner ~d require immediate follow-up discussions with the City Attopiey.
At all times Counsel shall staff meetings, hearings, proceedings and the other
elements of the scope of services to be rendered under this Agreement in a cost effective manner,
consistent with the requirements of Section 7 .1 above and as otherwise provided in' this
Agreement. ·Prior approval must be obtained from the City Attorney whenever the lead attorney
anticipates the assignment of multiple staff to attend meetings, hearings or other proceedings and
to perform the various elements of the scope of services to be ren~ered under this agreement.
Before undertaking any document organization or review, any drafting of any
motion, pleading, lett~r or other 4ocument; any lega1 research b.r ai:iYi other significant legal work,
Counsel shall consult with the Cify Attorney about the most cost effective method of doing work
including but not limited to using City staff or City Attorney 's taff to do as mucll of the work as
appropriate.

8.

INSURANCE
8.1
Required

Cover~ge

Without in any way limiting Counsel's liability pursuant•to'the "Indemnification" section
of this Agreement, and subject to approval by City's Risk Manager of the insurer and the policy
forms, Counsel shall procure and maintain throughout the Term of this Agreement, at Counsel's
sole expense, the following insurance:
(a)
Workers' <:;o'nl.pensatiop., in statutory amounts, with Employer's Liability Limits
not less than one million dollars ($1,000,000) each accident, injury, or illness; 'and
r

I

•

(b)
Comprehensive Automobile Liability Insurance with limits not less than one
million dollars ($1,000,000) for each occurrence, combined single limits for bodily injury and
property damage, including coverage for owned and non-owned ahd hired auto coverage, as
~~k~~;~

'

' (c)
Comprehensive General Liability Insurance with limits not less than one r;nillion
dollars ($1,000,000) for each occurrence, combined single limit for bodily injury and property
damage, including contractual liability, personal injury, products and completed opera.tions
coverages.
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(d)
Professional Liability Insurance with limits not less than one million dollars
($1,000,00Q) each claim, with a deductible of not greater than fifty thousand dollars ($50,000)
each claim, covering legal malpractice arising from any services provided under this Agreement.

8.2

Liability Policies

Each policy shall be with an insurer with a rating comparable to A-, VIII or higher, that is
authorized to do business in the State of California. Except for Professional Liability Insurance,
all liability policies that this Section requires Counsel to maintain shall provide for the following:
(i) name as additional insureds the City and County of San Francisco, its officers, agents and
employees; and (ii) specify that such policies are primary insurance to any other insurance
available to the additional insureds, with respect to any claims arising out of this Agreement and
that insurance applies separately to each insured against whom claim is made or suit is brought.
Such policies shall also provide for severability of interests and that an act or omission of
one of the named insureds that would void or otherwise reduce coverage shall not reduce or void
the coverage as to any insured, and shall afford coverage ,for all claims based on acts, omissions,
injury or damage which occurred or arose (or the onset of which occurred or arose) in whole or
in part during the policy period.

If requested by the City Attorney, Counsel will provide a complete copy of each
insurance policy required under Section 8.1 of this Agreement.

8.3

Certificates

Before the commencement date of this Agreement, Counsel shall deliver to the City
Attorney a certificate of insurance for each required policy with insurers and additional insured
policy endorsements for the comprehensive general liability insurance and comprehensive
automobile liability insurance. Each policy and certificate shall provide that no cancellation,
major change in coverage or expiration shall become effective or occur until at least thirty (30)
days after receipt of written notice by the City Attorney.

8.4

General Annual Aggregate Limits

Should Counsel provide any of the required liapility insurance under a form of coverage
that includes a general annual aggregate limit or provides that claims investigation or legal
defense costs be included in such general annual aggregate limit, either the general aggregate
limit shall apply separately to this Agreement or the general aggregate limit shall be twice the
occurrence or claims limits specified above.

8.5
Lapse in Coverage
Should ·any required insurance lapse during the term of this Agreement, Counsel shall
immediately notify the City Attorney. Regardless of whether the City Attorney receives such
notice from Counsel, the City Attorney shall have the sole option to direct Counsel to
immediately discontinue all work under this Agreement. Requests for payments originating after
such lapse shall not be processed until the City Attorney receives satisfactory evidence of
reinstated coverage as required by this Agreement, effective as of the lapse date. If insurance is
not reinstated, the City Attorney may, at his sole option, terminate this Agreement upon the lapse
of any required insurance, and City shall have no further obligation to pay Counsel after such
termination.
8.6
Claims Made Forms
Should any of the required insurance be provided under a claims-made form, Counsel
shall maintain such coverage continuously throughout the term of this Agreement and, without
lapse, for a period of three (3) years beyond the expiration of the term of this Agreement, so if
any occurrences during the term of this Agreement give rise to claims made after expiration of
the Agreement, such claims shall be covered by such claims-made policies.
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8.7
Review of Requirements
At the request of the City Attorney, Counsel and the City Attorney shall periodically
review the limits and types of insurance carried pursuant to this Section 8. If the general
commercial practice in the City is to carry liability insurance in an amount or coverage
materially greater than the amount or coverage being carried by Counsel for risks comparable to
those associated with the activities to be conducted under this Agreement, then the amounts or
coverage carried by Counsel shall be increased to conform to such general commercial practice.
9.
ASSIGNMENT AND SUBCONTRACTING
9.1
Limitatic;ms on Assignment
Counsel shall not, without written consent of the City Attorney, assign or transfer any
interest in this Agreement, or delegate its performance of duties under this Agreement, ih whole
or in part; and no approval of any assignment, transfer, or delegation of duties shall constitute
approval of any subsequent assignment, transfer or delegation of duties. Counsel recognizes and
agrees that the services to be performed under this Agreement are personal in nature, and the
City Attorney may give, withho!d or condition his consent in his sole and absolute discretion.
9.2
Limitations on Subcontracting
Counsel is prohibited from subcontracting this Agreement or any part of it unless
Counsel first obtains City's written approval of the subcontractors and the scope of services to be
performed under any subcontract. Any such subcontracting will be subject to the approval of the'
City Attorney in his sole and absolute discretion. An agreement i;n~de in violation of this
provision shall confer no rights on any other party and shall, at City's sole option, be void.
10.
CONFLICTS OF INTEREST
'
10.1 Knowledge of Conflict
' (
Tqrough its execution oft11is Agreement, Counsel acknowledges that it is famili~ with
the provisions of section 15.103 of City's Charter, Article ill, Chapter 2 of City's Campaign and
Governmental Cqnduct Code, and sections 87100 et seq. and sections '1090 et seq. of the
Government C9de of the State of Califo~ia, and certifi~s that it does nqt know of any facts
which constitute a violation of said provision and agrees that it will immediately notify the City
if it becomes aware of any such fact during the term of this Agreement.
10.2 Disclosure of Any Conflicts
By executing this Agreement, Counsel further certifies that it has made a complete
disclosure to the City Attorney of all facts bearing upon any possible interest, direct or indirect,
which it believes any member of the City, or other officer, agent or employee of City, presently
has, or will have, in this Agreement, or in the performance thereof, or in any portion of th'e
profits thereunder, except as disclosed in advance' to anq waived in writing by City. The
existence of any actual or poter:itial conflict must be promptly reported by Counsel to the City
Attorney and resolved to the City Attorney's. satisfaction before representation proceeds. Willfi.Jl
failure to make such disclosure, if any, shall constitute grounds for cancellation and termination
of this Agreement by the City Attorney. .
10.3 No Conflict of IDterest

.

Counsel has done a conflicts·check within its firm and certifies that it has no conflict of
interest with respect to its assist~ce to the City Attorney or has obtained a written conflicts
waiver.from the City Attorney, in his sole and absolute discretion.

11.

LIMITATION ON LIABILITY

The City's payment obligations under this Agreement shall be limited to the payment of
compensation provided for in this Agreement, including Exhibit B attached hereto.
Notwithstanding any other provision of this Agreerµent, in no event shall the City be liable,
regardless of whether any claim is based on contract or tort, for any special, consequential,
[LAWFIRM]
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indirect or incidental damages, including, but not limited to, lost profits, arising out of or in
connection with this Agreement or the services performed in connection with this Agreement.

12.

NONDISCRIMINATORY EMPLOYMENT AND BUSINESS OPPORTUNITIES
PRACTICES

12.1 Counsel Shall Not Discriminate
In the performance of this Agreement, Counsel agrees not to discriminate on the basis of
the fact or perception of a person's race, color, creed, religion, national origin, ancestry, age, sex,
height, weight, sexual orientation, gender identity, domestic partner status, marital status,
disability or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status) against
any employee of, any City employee working with, or applicant for employment with Counsel,
in any of Counsel's operations within the United States, or against any person seeking
accommodations, advantages, facilities, privileges, services, or membership in all business,
social, or other establishments or organizations operated by Counsel.
12.2 Subcontracts
Counsel shall incorporate by reference in all subcontracts the provisions of §§12B.2(a),
12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code (copies of which are available
from the City Attorney) and shall require all subcontractors to comply with such provisions.
Counsel's failure to comply with the obligations in this subsection shall constitute a material
breach of this Agreement.
12.3 Non-Discrimination of Benefits
Counsel does not as of the date o_fthis Agreement and will not during the term of this
Agreement, in any of its operations in San Francisco, or where any part of this Agreement is
being performed for the City elsewhere in the United States, discriminate in the provision of ·
bereavement leave, family medical leave, health benefits, membership or membership discounts,
moving expenses, pension or retirement benefits or travel benefits, as well as any benefits other
than the benefits specified above, between employees with domestic partners and employees
with spouses, and/or between the domestic partners and spouses of such employees, where the
domestic partnership has been registered with a governmental entity pursuant to state or local
law authorizing registration.
12.4 Declaration
As a condition to this Agreement, Counsel shall execute the "Chapter 12B Declaration:
Nondiscrimination in Contracts and Benefits" form (form HRC 128-101) with supporting
documentation.
13.
NOTICES
All notices or other communications to either party by the other as may be required by
this Agreement shall be deemed given when made in writing and delivered in person, deposited
in the United States mail, or send by electronic mail as follows: ·
To the City:

Robert Bryan, Deputy City Attorney
San Francisco City Attorney's Office
1390 Market Street, Seventh Floor
San Francisco, CA 94102
Email: robert.bryan@sfcityatty.org

Any notices sent by email should also be sent to ana.jiminez@sfcityatty.org.
To the Counsel:

[LAWFIRM]
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[ADDRESS AND CONTACT INFORMATION]
Either party may change the recipient or address designated for notices under this
Agreement by written notice given to the other in accordance with the provisions of this Section
13 at least ten (10) days prior to the effective date of such change.
Any notice hereunder shall be deemed to have been given three (3) days after the date
when it is mailed if sent by first class or certified mail, one day after the date it is made if sent by
overnight courier, or upon the date personal delivery is made. For convenience of the parties,
copies of notices may also be given by telefacsimile to the telephone number set forth herein or
such other number as may be provided from time to time.
.'

14.
INDEPENDENT CONTRACTOR; PAYMENT OF TAXES AND OTHER
EXPENSES
'

14.1 Independent Contractor. Counsel or any agent or employee of Counsel shall be
deemed at all times to be an independent contractor and is wholly responsible for the manner in
which it ,performs the services and work requested by City under this Agreement. Counsel or
any agent or employee of Counsel shall not have employee status with City, nor be entitled to
participate in any plans, arrangements, or distributions by City pertaining to or in connection
with any retirement, health or other benefits that City may offeriits employees. Counsel or any
agent or employee of Counsel is liable for the acts and omissions of itself, its employees and its
agents. Counsel shall be ·responsible,for all obligations and payments, whethett imposed by
federal, state or local law, including, but not limited to, FICA, income tax withholdings,
unemployment compensation, insurance, and other similar responsibilities related to Counsel
performing services and work, or any agent or employee.of Counsel providing same. Nothing in
this Agreement shall be construed as creating an employment or-agency relationship between
City and Counsel or any agent or employee of Counsel.
Any terms in this Agreement referring to direction from City shall be construed as
providhtg for direction as to policy and the result of Counsel's }\'Ork only, and not as to the means
by which ~uch a result is obtaine9. City does not retain the right to control the means or the
method by which Counsel performs ,work under this. Agreement.

14.2

Payment of Taxes and Other Expenses. Should City, in its discretion, or a

relevant taxing authority such as the Internal Revenue Service or the State Employment
Development Division, or both, determine that Counsel or any agen,t or employee of Counsel is
an employee for purposes of collection of ap.y employment taxes, the amounts payable under this
Agreement shall· be reduced by amounts equal to both the employee and employer portions of the
tax due (and offsetting any credits for amounts already paid by Counsel which can be applied
against this liability). City shall then forward those amounts to the relevant taxing authority.
Should a relevant taxing authority determine a liability for past services performed by
Counsel for City, upon notification of such fact by City, Counsel shall promptly remit such
amount due or arrange with City to have the amount due withheld from future payments to
Counsel under this Agreement (again, offsetting any amounts already paid by Counsel which can
be applied as a credit against such liability).
A determination of employment status pursuant to the preceding two paragr~phs shall be
solely for the purposes of the particular tax in question, and for all other purposes of this
Agreement, Counsel shall not be considered an employee of City. Notwithstanding the
foregoing, should any court, arbitrator, or administrative authority determine that Counsel is an
[LAWFIRM]
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employee for any other purpose, then Counsel agrees to a reduction in City's financial liability so
that City's total expenses under this Agreement are not greater than they would have been had
the court, arbitrator, or administrative authority determined that Counsel was not an employee.

15.

INDEMNIFICATION

(a)
Counsel shall indemnify and hold harmless City and its officers, agents and
employees from, and, if requested, shall defend them from and against any and all claims,
demands, losses, damages, costs, expenses, and liability (legal, contractual, or otherwise) arising
from or in any way connected with any: (i) injury to or death of a person, including employees of
City or Counsel; (ii) loss of or damage to property; (iii) violation of local, state, or federal
common law, statute or regulation, including but not limited to privacy or personally identifiable
information, health information, disability and labor laws or regulations; (iv) strict liability
imposed by any law or regulation; or (v) losses arising from Counsel's execution of subcontracts
not in accordance with the requirements of this Agreement applicable to subcontractors; so long
as such injury, violation, loss, or strict liability (as set forth in subsections (i)- (v) above) arises
directly or indirectly from Counsel's performance of this Agreement, including, but not limited
to, Counsel's use of facilities or equipment provided by City or others, regardless of the
negligence of, and regardless of whether liability without fault is imposed or sought to be
imposed on City, except to the extent that such indemnity is void or otherwise unenforceable
under applicable law, and except where such loss, damage, injury, liability or claim is the result
of the active negligence or willful misconduct of City and is not contributed to by any act of, or
by any omission to perform some duty imposed by law or agreement on Contractor, its
subcontractors, or either's agent or employee. The foregoing indemnity shall include, without
limitation, reasonable fees of attorneys, consultants and experts and related costs and City's costs
of investigating any claims against the City.
(b)
In addition to Counsel's obligation to indemnify City, Counsel specifically
acknowledges and agrees that it has an immediate and independent obligation to defend City
from any claim which actually or potentially falls within this indemnification provision, even if
the allegations are or may be groundless, false or fraudulent, which obligation arises at the time
such claim is tendered to Counsel by City and continues at all times thereafter.
(c)
Counsel shall indemnify and hold City harmless from all loss and liability,
including attorneys' fees, court costs and all other litigation expenses for any infringement of the
patent rights, copyright, trade secret or any other proprietary right or trademark, and all other
intellectual property claims of any person or persons in consequence of the use by City, or any of
its officers or agents, of articles or services to be supplied in the performance of this Agreement.

16.

DEFAULT; REMEDIES

(a)
Each of the following shall constitute an event of default ("Event of Default")
under this Agreement:
(1)
Counsel fails or refuses to perform or observe any term, covenant or
condition contained in any of the following Sections of this Agreement:
5.2

[LAWFIRM]
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8.

Taxes
Insurance

25.3
25.12

9.

Assignment and Subcontracting

25.13

5.3

Compliance with Laws
Prohibition on Political Activities with City
Funds
Protection of Private Information

(2)
Counsel fails or refuses to perform or observe any other term, covenant or
condition contained in this Agreement, and such default continues for a period of ten days after
written notice thereof from City to Consultant.
(3)
Counsel (A) is generally not paying its debts as they become due, (B)
files, or consents by answer or otherwise to the filing against it of, a petition for relief or
reorganization or arrangement or any other petition in bankruptcy or for liquidation or to take
advantage of any bankruptcy, insolvency or other debtors' relief law of any jurisdiction, (C)
makes an assignment for the benefit of its creditors, (D) consents to the appointment of a
custodian, receiver, trustee or other officer with similar powers of Counsel or of any substantial
part of Counsel's property or (E) takes action for the purpose of any of the foregoing.
(4)
A court or government authority enters an order (A) appointing a
custodian, receiver, trustee or other officer with similar powers with respect to Counsel or with
respect to any substantial part of Counsel property, (B) constituting an orqer for relief or
approving a petition for relief or reorganization or arrangement or any other petition in
bankruptcy or for liquidation or to take advantage of any bankruptcy, insolvency or other
debtors' relief law of any jurisdiction or (C) ordering the dissolution, winding-up or.. liquidation
of Counsel.
·
(b)
On and after any Event of Default, City shall have the right to exercise its legal
and equitable remedies, including, without limitation, the right to terminate this Agreement or to
seek specific performance of ail' or any part of this Agreement. In addition, City shall have the
right (but no obligation' to cure (or cause to be cured) on behalf of Counsel any Event of
Default; Counsel sball pay to City on demand all costs and expenses incurred by City in effecting
such cure, with interest thereon frortl the date of such costs or expenses are incurred at the ·
maximum rate then permitted by law. City shall h'~ve the right to otrset from any amounts due to
Counsel under this Agreement or ahy other agreement between City and Counsel all damages,
losses, costs or expenses incurred by City as a result of such Eve1;1t of Default and any liquidated
damages dbe from Counsel pursuant to the terms of this Agreement or any other agreement.
I

I

(c)
All remedies provided for in this Agreement may be exercised individually or in
combmation with any other remedy available hereunder or under applicable laws, rules and
regulations. The exercise of any remedy shall not preclude or in any way be deemed to waive
any other remedy.
17.
PROPRIETARY OR CONFIDENTIAL INFO~TION OF CITY. Counsel
understands and agrees that, in the performance of the work-or services under this Agreement or
in contemplation thereof, Counsel will have access to private or confidential information,
including, without limitation, attorney work product and information subject to the attomeyclient privilege, which m~y be owned or controlled by City and that such information may
contain proprietary or confidential details, the disclosure of which to third parties may be
damaging to City. Counsel agrees that all information created by Counsel for City or disclosed
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by City to Counsel shall be held in confidence and used only in perfonnance of the Agreement.
This section shall survive the tennination or expiration of this Agreement.

18.
OWNERSlllP OF RESULTS. Any interest of Counsel or its approved subcontractors,
in drawings, plans, specifications, blueprints, studies, reports, memoranda, computation sheets,
computer files and media or other documents prepared by Consultant or its approved
subcontractors in connection with services to be perfonned under this Agreement, shall become
the property of and will be transmitted to City. Any such work product shall be attorney work
product and subject to the attorney-client privilege of City.
19.
WORKS FOR IDRE. If, in connection with services perfonned under this Agreement,
Counsel or its subcontractors create artwork, copy, posters, billboards, photographs, videotapes,
audiotapes, systems designs, software, reports, diagrams, surveys, blueprints, source codes or
any other original works of authorship, such works of authorship shall be works for hire as
defined under Title 17 of the United States Code, and all copyrights in such works are the
property of the City. If it is ever detennined that any works created by Counsel or its
subcontractors under this Agreement are not works for hire under U.S. law, Counsel hereby
assigns all copyrights to such works to City, and agrees to provide any material and execute any
documents necessary to effectuate such assignment. With the approval of City, Counsel may
retain and use copies of such works for reference and as documentation of its experience and
capabilities.
20.
AUDIT AND INSPECTION OF RECORDS. Counsel agrees to maintain and make
available to City, during regular business hours, accurate books and accounting records relating
to its work under this Agreement. Counsel will permit City to audit, examine and make excerpts
and transcripts from such books and records, and to make audits of all invoices, materials,
payrolls, records or personnel and other data related to all other matters covered by this
Agreement, whether funded in whole or in part under this Agreement. Counsel shall maintain
such data and records in an accessible location and condition for a period of not fewer than five
years after final payment under this Agreement or until after final audit has been resolved,
whichever is later. The State of California or any federal agency having an interest in the subject
matter of this Agreement shall have the same rights conferred upon City by this Section.
21.
NON-WAIVER OF RIGHTS. The omission by either party at any time to enforce any
default or right reserved to it, or to require performance of any of the tenns, covenants, or
provisions hereof by the other party at the time designated, shall not be a waiver of any such
default or right to which the party is entitled, nor shall it in any way affect the right of the party
to enforce such provisions thereafter.
22.
TROPICAL HARDWOOD AND VIRGIN REDWOOD BAN. Pursuant to §804(b) of
the San Francisco Environment Code, City urges Counsel not to import, purchase, obtain, or use
for any purpose, any tropical hardwood, tropical hardwood wood product, virgin redwood or
virgin redwood wood product.
23.
DRUG-FREE WORKPLACE POLICY. Counsel acknowledges that pursuant to the
Federal Drug-Free Workplace Act of 1989, the unlawful manufacture, distribution, dispensation,
possession, or use of a controlled substance is prohibited on City premises. Counsel agrees that
any violation of this prohibition by Counsel, its employees; agents or assigns will be deemed a
material breach of this Agreement.
[LAWFIRM]
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24.
COMPLIANCE WITH AMERICANS WITH DISABILITIES ACT. Counsel
acknowledges that, pursuant to the Americans with Disabilities Act (ADA), programs, services
and other activities provided by a .public entity to the public, whether directly or through a
Counsel, must be accessible to the disabled public. Counsel shall provide the senvices specified
in this Agreement in a manner that complies with the ADA and any and all other applicable
federal, state and local disability rights legislation. Counsel agrees not to discriminate against
disabled persons in the provision of services, benefits or activities provided under this
Agreement and further agrees that any violation of this prohibition on the part of Counsel, its
employees, agents or assigns will constitute a material breach of this Agreement.
I

25.

GENERAL CONDITIONS

25.1 Severability. Any provision or portion of this Agreement prohibited as unlawful
or unenforceable under any applicable law of any jurisdiction shall as to such jurisdiction be
ineffective without affecting other provisions of this Agreement. If the provisions of such
applicable law may be waived, they are hereby waived to the end that this Agreement may be
deen_ied to be a valid and binding Agreement enforceable in a_ccordance with its terms.
25.2 Governing Law. Th_e formation, interpretation and performance of this
Agreement shall be governed by the laws of the State of California. Venue for all litigation
relative to the formation, in~erpretation and performance of this Agreement shall be in San
Francisco.

.,

'

.

25.3 Compliance witJi Laws. Counsel shall keep itself fully informed of City's
Charter, codes, ordinances and regulations of City and of all state and federal laws in any manner
affecting the performance of this Agreement and must at ~!l ~imes comply with such codes,
ordinances, and regulations and all applicable laws as they may be amended from time to time.
25.4 Modifications to this-Agreement. Neither this Agreement nor any term or
provisions hereof may be changed, waived, discharged, or.terminated, excep~ by a written
instrument signed by both parties hereto or except as o~herwise expressly provided in thi~.
Agreement.
I

25.5 Survival. The following sections shall survive any termination, expiration or
cancellation of this Agreement:
5.2

Submitting False Claims.

5.3
8.
11.
14.
15.
17.

.

18.

Taxes
19.
Insurance
25.1
Limitation pfLi~~ility
..... ' 25.2
Independent Contractor;
25.4
Pavment ofTaxe's and Other Exnenses
11
Indemnific'atiori
25.13
Proprietary or Confidential Information 25.16
of City

.

.

Ownership of Results

0

~

Works for Hire
Severability
Governing Law
Modifications to thi.s Agreement
Protection of Private Information
Interpretation of Agreement

.

.
.

25.6 Approvals by City; Point of Contact. Except as otherwise provided in this
Agreement or as otherwise required by City's Charter, all approvals or consents requested or
required hereunder may be given by City Attorney or his designee. All such approvals or
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consents may be given or withheld in City Attorney's sole discretion, unless otherwise expressly
provided. Silence shall not be considered approval of City for any purposes hereof. Any legal
advice given by Counsel with respect to this representation shall be rendered to City Attorney, or
City Attorney's designee.
25.7 Counsel Responsibility. Counsel shall report to, and work under the direction
and control of, City Attorney or his designee, in the performance of the services. Counsel agrees
to be solely responsible, however, for its own actions and those of its subordinates and
subcontractors throughout the term of this Agreement. Counsel shall handle any press contact it
receives directly or indirectly in connection with the su~ject of this Agreement in coordination
with City Attorney. Counsel also agrees that any court and administrative filings, written
opinions and any correspondence containing substantive advice shall be reviewed and approved
by City Attorney before issuance.
25.8 Notification of Limitations on Contributions. Through execution of this
Agreement, Counsel acknowledges that it is familiar with section 1.126 of the City's Campaign
and Governmental Conduct Code, which prohibits any person who contracts with City for the
rendition of personal services, for the furnishing of any material, supplies or equipment, for the
sale or lease of any land or building, or for a grant, loan or loan guarantee, from making any
campaign contribution to (1) an individual holding a City elective office ifthe contract must be
approved by the individual, a board on which that individual serves, or a board on which an
appointee of that individual serves, (2) a candidate for the office held by such individual, or (3) a
committee controlled by such individual, at any time from the commencement of negotiations for
the contract until the later of either the termination of negotiations for such contract or six
months after the date the contract is approved. Counsel acknowledges that the foregoing
restriction applies only if the contract or a combination or series of contracts approved by the
same individual or board in a fiscal year have a total anticipated or actual value of fifty thousand
dollars ($50,000) or more. Counsel further acknowledges that the prohibition on contributions
applies to each prospective party to the contract; each member of [Counsel's] board of directors;
Counsel's chairperson, chief executive officer, chief financial officer and chief operating officer;
any person with an ownership interest of more than 20 percent in Counsel; any subconsultant
listed in the bid or contact; and any committee that is sponsored or controlled by Counsel.
Additionally, Counsel acknowledges that Counsel must inform each of the persons described in
the preceding sentence of the prohibitions contained in Section 1.126.
25.9 Execution in Counterparts. This Agreement may be executed in several
counterparts, each of which shall be an original and all of which shall constitute but one and the
same Agreement.
25.10 Requiring Minimum Compensation for Covered Employees. Counsel shall
comply fully with and be bound by all of the provisions of the Minimum Compensation
Ordinance (MCO), as set forth in San Francisco Administrative·Code Chapter 12P (Chapter
12P), including the remedies provided, and implementing guidelines and rules. The provisions
of Chapter 12P are incorporated herein by reference and made a part of this Agreement as though
fully set forth. The text of the MCO is available on the web at www.sfgov.org/olse/mco.
25.11 Requiring Health Benefits for Covered Employees. Counsel shall comply fully
with and be bound by all of the provisions of the Health Care Accountability Ordinance
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(HCAO), as set forth in San Francisco Administrative Code Chapter 12Q, including the remedies
provided, and implementing regulations, as the same may be amended from time to time. The
provisions of Chapter 12Q are incorporated by reference and made a part of this Agreement as
though fully set forth herein. The text of the HCAO is available on the web at
www.sfgov.org/olse.
25.12. Prohibition on Political Activity with City Funds. In accordance with San
Francisco Administrative Code Chapter 12.G, Counsel may not participate in, support, or attempt
to influence any political campaign for a candidate or for a ballot measure (collectively,
"Political Activity") in the performance of the services provided under this Agreement. Counsel
agrees to comply with San Francisco Administrative Code Chapter 12.G and any implementing
rules and regulations promulgated by City's Controller. The terms and provisions of Chapter
12.G are incorporated herein by this reference. In the event Counsel violates the provisions of
this section, City may, in addition to any other rights or remedies available hereunder,
(i) terminate this Agreement, and (ii) prohibit Counsel from bidding on or receiving any new
City contract for a period of two (2) years. The Controller will not consider Counsel's use of
. profit as a violation of this section.
25.13. Protection of Private Information. If this Agreement requires the City to
disclose "Private Information" to Counsel within the meaning of San Francisco Administrative
Code Chapter 12M, the terms and provisions of which are incorporated herein, Counsel shall use
such information only in accordance with the restrictions stated in Chapter 12M and in this
Agreement and only as necessary in performing the services provided for under this Agreement.
Any failure on the part of Counsel to comply with the requirements of Chapter 12M will subject
Counsel to the enforcement and penalty provisions in Chapter 12M.
25.14 Food Service Waste Reduction Requirements. Counsel shall comply fully with
and be bound by all of the provisions of the Food Servfoe Waste Reduction Ordinance, as set
forth in San Francisco Environment Code Chapter 16, including the remedies provided, and
implementing guidelines and rules. The provisions of Chapter 16 are incorporated herein by
reference and made a part of this Agreement as though fully set forth.
25.15 Consideration of Criminal History in Hiring and1 Employment Decisions.
Counsel agrees to comply fully with and be bound by all of the provisions of Chapter 12T, "City
Contractor/Subcontractor Consideration of Criminal History in Hiring and Employment
Decisions," of the San Francisco Administrative Code ("Chapter 12T"), including the remedies
provided, and implementing regulations, as may be amended from time to time. The provisions
of Chapter 12T are incorporated by reference and made a part of this Agreement as though fully
set forth herein. The text of the Chapter 12T is available on the web at http://sfgov.org/olse/fco.
25.16 Interpretation of Agreement. This Agreement has been drafted through a
cooperative effort of both parties, and both parties have had an opportunity to have the
Agreement reviewed and revised by.legal counsel. No party shall be considered the drafter of
this Agreement, and no presumption or rule that an ambiguity shall be construed against the
party drafting the clause shall apply to the interpretation or enforcement of this Agreement.
26.
MacBride Principles-Northern Ireland. Pursuant to San Francisco
Administrative Code §12F.5, City urges companies doing business in Northern Ireland to move
towards resolving employment inequities, and encourages such companies to abide by the
[LAWFIRM]
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MacBride Principles. The City urges San Francisco companies to do business with corporations
that abide by the MacBride Principles. By signing below, the person executing this agreement
on behalf of Counsel acknowledges and agrees that he or she has read and understood this
section.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day first
mentioned above.
CITY AND COUNTY OF SAN FRANCISCO

[LAW FIRM]

By:~~~~~~~~~~~~~~

DENNIS J. HERRERA
City Attorney

NAME

Federal Employer Number

*Please note agreements for Professional Legal Services may only be signed by the City
Attorney or Chief of Staff, Chief Counsel, or Chief of Litigation.
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EXHIBIT A
Services Provided by Counsel
Description of Serv~ces
Counsel agrees to perform the following services, as more fully described in its
"Response to Request for Proposals for Portfolio Monitoring and Securities Litigation
Evaluation and.Reporting," dated October 1, 2018, which is incorporated by reference as if fully
set forth herein.
1.

A.
Establish a secure data transfer with SFERS' custodian bank, currently The Bank
of New York Mellon, for regular access to SFERS' s'ecurities holdings and trading data, and
other investment transactional data necessary to perform the services under this Agreement.
Maintain all data from the custodian bank in a secure database and maintain the confidentiality
and protection of that data. Counsel shall use this data solely in connection with providing
services under this Agreement.

B.
Monitor SFERS' investment portfolio to identify any losses that may have
occurred as a result of a violation or potential violation of federal or state securities or other laws,
or a potential breach of any duty owed SFERS, and notify the City Attorney, in a timely manner,
of such cases where SFERS has a financial interest.
C.
Using internal and external resources, identify, evaluate and monitor securities
and other litigation in which SFERS has an interest.
D.
Advise th'e City Attorney of situations where litigation or arbitration may be
warranted in a matter, including an. assessmeqt of likely outcome, wpether SFERS should remain
in the plaintiff class or opt out, various deadlines that affect SFERS' rights, and other factors, as
appropriate, that enable the City Attorney and SFERS to make an informed decision on how to
proceed.
E.
Identify, monitor, evaluate and report to the City Attorney on U.S. and
1
international litigation that impacts SFERS' portfolio.
'
F.

Regularly report to the City Attorney on the following information:
•

Newly filed securities or other litigation cases or arbitrations in which SFERS
has losses or a financial interest, including the estimated value of the losses
and a recommendation regarding proposed involvement by SFERS.

•

Class action settlements and upcoming proof of claim deadlines for those
cases in which SFERS has a financial interest.

•

A legal analysis and a calculation of losses in cases where the loss or potential
loss is significant enough that SFERS may consider taking an active role

A-1

under its Securities Litigation Policy, of copy of which was provided to
Counsel through the RFP.
•

Regulatory and legislative updates.

G.
On an as needed basis, confer with and provide recommendations to. the City
Attorney on newly filed, pending, and recently settled securities litigation or other cases in which
SFERS has a financial interest.
H.
Make reports and other SFERS information available to the City Attorney through
a secure online system.
I.
Provide mutually agreed upon trainings to the City Attorney, SFERS staff or
Retirement Board.

J.
Counsel understands and agrees that if SFERS decides to pursue active
involvement in a securities or other litigation action, the City Attorney will conduct a separate
selection process for litigation counsel from its pool of qualified securities litigation counsel
established through a Request for Qualifications process, and Counsel will not automatically be
selected as litigation counsel.
K.
Counsel understands and agrees that upon expiration or termination of this
Agreement, upon request of the City Attorney, Counsel shall return or destroy all records,
including electronic records, of SFERS' transactional data.

2.

Reports

Counsel shall submit written reports as requested by the City Attorney's Office. The City
Attorney's Office shall determine the format for the content of such reports. The timely
submission of all reports is a necessary and material term and condition of this Agreement. The
reports, including any copies, shall be submitted on recycled paper and printed on double-sided
pages to the maximum extent possible.

3.

Department Liaison

In performing the services provided for in this Agreement, Counsel's liaison with the
City Attorney's Office will be Robert Bryan.

A-2

EXHIBITB
Fee and Expense Schedule
City agrees to compensate Counsel under this Agreement in the amount and manner set
forth below:
A.
Charges for Professional Services. Counsel shall be paid for professional services of
any attorneys or other timekeepers assigned to City matters at the following hourly rates:

[Name of Attorney(s)]

[Title]

[Hourly Rate]

These rates shall not be modified except by written instrument executed and approved in the
same manner as this Agreement. As state~ in section 7 .2 of the Agreement, any change in the
lead attorney or addition of attorneys or timekeepers other than those listed above requires the
prior written approval of the City.Attorney or designee. For purposes of this Agreement, the
City Attor:ney's designee is the individual identified in Section 13, Notices, of this Agreement. If
Counsel wishes to charge for the services of additional attorneys or timekeepers, Counsel shall
provide written notice with the name, title and hourly rate of the attorney or staff member, and
obtain the written approval of the City Attorney or designee before charging for any services
they provide. Counsel shall not increase the rate for these attorneys or staff from the amount
specified in that written notice for the term of the agreement, except as provided above.
Counsel shall use efficient and cost effective means in rendering services as set forth in section
7.2 of the Agreement. In no event shall Counsel bill, nor shall the City pay, more than the
amount certified by the City. Charges for preparing, processing or reviewing bills are not
r~imbursable under this Agreement.

Travel Time. City will reimburse Counsel for its reasonable travel time, except that time spent
in travel to, from or within San Francisco for meetings with City employees shall not be
chargeable under this Agreement, unless Counsel obtains advance written approval from the City
Attorney or designee. When invoicing for travel time, Counsel shall indicate the starting and
ending location o"r the trip, and the purpose of the travel.
B.
Out of Pocket Expenses. In addition to the charges for professional services set forth in
Paragraph A above, City shall reimburse Counsel for its reasonable and necessary actual out-ofpocket expenses incurred in the course of rendering such services, consisting only of the
following expenses:
1) Charges for computer-assisted research, such as Westlaw or LexisNexis, unless
Counsel has negotiated a fixed fee for access to the research service;
2) Charges for database vendor services;
3) Costs for document binding;
4) Filing fees;

5) Charges for express mail, delivery charges and courier service. The City has
negotiated competitive rates with outside vendors for these services, if Counsel wishes
to use the City's vendors;
6) In-house and outsourced photocopying expenses (in-house photocopying shall not
exceed $0.10 per page; outside reproduction at actual cost);
7) Charges for subpoena services and fees;
8) Court reporter charges and transcript costs. If Counsel believes a video recorded
deposition is necessary, Counsel shall obtain prior approval from the City Attorney or
designee;
9) Expert witness fees, subject to the following prior written approval process: Counsel
shall provide advance notice that one or more expert may be necessary for a particular
matter, and shall provide a rationale justifying the need for the expert. If the City
Attorney or designee agrees, Counsel shall obtain a written proposal and budget from
the recommended expert, as well as information establishing the expert's
qualifications, and provide those materials to the City Attorney or designee for review
and written approval before engaging the expert; and
10) Expenses for travel, except that expenses incurred for travel to, from or within San
Francisco for meetings with City employees shall not be chargeable under this
Agreement. In addition, any airline or hotel expenses require the prior written
approval of the City Attorney or designee. When invoicing for travel expenses,
Counsel shall indicate the starting and ending location of the trip, and the purpose of
the travel. Travel expenses shall not include meals.

If Counsel anticipates incurring an expense not listed above in Paragraph B(l) - (10) that
Counsel believes should be reimbursable, Counsel shall obtain advance written approval from
the City Attorney or designee, or the expense shall not be eligible for reimbursement.
Counsel shall include supporting documentation, such as an invoice, for all expenses and costs
for which Counsel seeks reimbursement under this Agreement.
The amount of out-of-pocket expenses that the City shall reimburse under this Agreement shall
not exceed
dollars ($
. Counsel shall use cost effective
means in incurring any permitted reimbursable cost. No markup or surcharge shall be added.
C.
Reporting. Counsel shall provide a written summary each month that tracks all fees for
professional services charged under this Agreement against the overall not to exceed amount set
in Section 4.2, on a cumulative basis from the start date of the Agreement. The report shall also
track all expenses and costs charged under this Agreement against the overall not to exceed
amount for out-of-pocket expenses set in Section B of this Exhibit B, on a cumulative basis from
the start date of the Agreement.
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APPENDIXC
Securities Litigation Policy

SECURITIES LITIGATION POLICY
I.

INTRODUCTION

This policy provides a framework for monitoring securities litigation that relates to assets
of the San Francisco Employees' Retirement System ("SFERS") and for evaluating the
alternatives available to SFERS when losses reach defined thresholds. The purpose of
this Securities Litigation Policy is to assist the Retirement Board with its supervision and
monitoring of litigation relating to SFERS' assets. This Securities Litigation Policy will
address the following issues:
•

The objectives of this Policy.

•

The policies and procedures for monitoring securities litigation that affects
SFERS' assets.

•

The policies and procedures for evaluating potential courses of action when losses
relating to SFERS' assets reach designated thresholds.

•

The policies and procedures to be implemented when SFERS obtains lead
plaintiff status in U.S. securities litigation or join as a plaintiff in foreign
securities litigation.

•

Duties of the responsible parties.

•

Review of performance.

By establishing this Securities Litigation Policy, the Retirement Board recognizes that the
enactment by Congress of the Private Securities Litigation Reform Act ("PSLRA") in
1995 encouraged institutional investors and other large shareholders to seek lead plaintiff
status in securities class actions. In addition, the United States Securities and Exchange
Commission, and leaders in the legal community, have commented that the governing
board of a public pension system has a fiduciary duty to monitor securities class actions
in which the system has an interest, and to participate as 'lead plaintiff where such
participation is likely to enhance the recovery by members of the class.
I ,

These declarations must be balanced against other, equally compelling, fiduciary
principles, including the principle to act solely in the interest of, and for the exclusive
purpose of providing benefits to participants and their beneficiaries, minimizing
contributions, and defraying reasonable expenses of administering the Plan. The
Retirement Board's duty to its participants and their beneficiaries shall take precedence
over any other duty.
This Securities Litigation Policy is designed to balance these principles by ensuring that
all actions relating to SFERS' monitoring of securities litigation, and any action taken as a
result oflosses to SFERS' assets, make prudent use of the plan's resources and are clearly
designed to serve the interests of the Plan's participants.

II

OBJECTIVES

The objectives of this Securities Litigation Policy are:

III.

•

To establish protocols for monitoring the Custodian's activities that pertain to
protecting SFERS' rights to recovery in all securities litigation that impacts
SFERS' assets, and for ensuring that all distributions are received timely and
credited to SFERS' account.

•

To identify circumstances where the best interests of the Plan's participants may
be served by SFERS taking an active role in securities litigation.

•

To provide guidelines for determining the appropriate course of action when a
more active role in securities litigation appears to serve the best interests of the
Plan's participants.

•

To establish guidelines for reporting securities litigation activities undertaken on
behalf of the SFERS Plan.

•

To make all decisions relating to this Securities Litigation Policy in compliance
with fiduciary standards.

SECURITIES LITIGATION POLICIES

While SFERS may have a fiduciary duty to pursue legal action to recover on a claim
when circumstances justify it, SFERS must also take into consideration that for most (if
not all) cases brought in the United States for securities purchased on the U.S. market
("domestic litigation"), SFERS will recover whether or not SFERS takes an active role.
Consequently, SFERS should focus primarily on identifying those cases where active
involvement could add value, either in the specific case, or on a longer term, portfoliowide basis. For cases brought overseas based on the purchase of securities on foreign
markets, SFERS must take into consideration that joining as a plaintiff is generally
required to recover damages.

A.

Monitoring Activities of the Custodian
I

SFERS has a fiduciary obligation to take all reasonable, efficient, and appropriate steps to
protect and increase the value of the SFERS Plan assets and to make sure that the Plan
receives all money or assets due to it when securities litigation is resolved.
In order to ensure that the SFERS Plan receives all distributions to which it is entitled as
a result of securities litigation, the Custodian's activities must be monitored by SFERS
Staff to confirm that all appropriate proofs of claim are timely filed and that all settlement
distributions are received timely and credited properly to SFERS' account.
SFERS Staff will compare the monthly reports that it receives from the Custodian that
identify proofs of claim filed on behalf of SFERS as well as recoveries received, with the
information provided by the Securities Monitoring Firm. In the event that the
information from the Custodian and the Securities Monitoring Firm is not consistent,
SFERS Staff will investigate to determine the reasons for the discrepancy, and if
necessary and appropriate, to take all such steps to protect the interests of the SFERS
Plan.
SFERS Staff will report to the Retirement Board any instance where a proof of claim
deadline is missed or any instance where a settlement distribution is not timely received
and credited to SFERS' account.

B.

Domestic Litigation

The Retirement Board recognizes that, as a practical matter," the securities class action bar
will typically prosecute securities claims regardless of whether SFERS takes an active
role. For domestic litigation, SFERS may choose, in certain situations, to participate
actively as a lead plaintiff, or continue in a more passive plaintiff role. Section IIl.B of
this policy sets guidelines for domestic litigation.

1.

Identifying Potential Claims That May Justify Taking A
More Active Role Than Passive Monitoring

The decision about what claims should be managed actively should focus on identifying
those circumstances where SFERS' active involvement could add value. While this
decision, in most cases, shall be based primarily on monetary bases, the Retirement
Board recognizes that there may be the occasional situation where other bases may justify
SFERS' active involvement in securities litigation.
When the estimated loss to the Plan, as determined by the initial calculations performed
by the Securities Monitoring Firm is less than $5 million, SFERS Staff and the City
Attorney's Office shall passively monitor the case unless there are compelling reasons for
recommending a more active role.
Where the estimated loss to the Plan, as determined by the initial calculations performed
by the Securities Monitoring Firm meets or exceeds $5 million, the claim shall be
evaluated by the City Attorney's Office and SFERS Staff to determine whether SFERS
should consi<ier taking a more active role.

2.

Claims Evaluation and the Decision Brocess

Claims where the estimated loss to the Plan meets or exceeds $5 million shall be
evaluated by the City Attorney's Office and SFERS Staff to determine whether SFERS
should consider taking a more active role. The Retirement Board recognizes that there
may be instances where specialized expertise is required to effeptively evaluate a claim.
In those cases, the City Attorney's Office may seek authority from the Retirement Board
to retain outside evaluation counsel selected from a list of law firms approved by the City
Attorney's Office and the Retirement Board.

.'

The same general process and standards should Qe used to evaluate each claim. The
evaluation process shall include review of all pleadings filed, relevant SEC filings and
company disclosures, examination of relevant SFERS files, and interviews as
appropriate. Alternative courses of action that are available to SFERS shall be identified,
including:
•

Monitoring the course of a class action suit and filing a timely claim(s) to
participate in a class payment.

•

Monitorjng the course 0£ a class action suit and reviewing the settlement
stipulation and fee request at the end of the case to determine whether an
objection is warranted.

•

Seeking to control a class action by pursuing designation as lead plaintiff, either
unilaterally or with other public funds/institutional investors.

•

Opting out of a class action suit and filing a separate suit, either unilaterally or
with other public funds/institutional investors.

•

Asking the Attorney General to pursue an appropriate criminal action.

•

Supporting another lead plaintiff.

•

Negotiating a monitoring agreement with the likely lead plaintiff/lead counsel that
allows the fund access to discovery materials, privileged updates on the status of
the case, the option to participate in settlement discussions, and a right to obtain
full information on legal fees and costs.

•

Filing a notice of appearance in the case, monitoring it and perhaps appearing at
important hearings.

When an active role is recommended, a report shall be prepared by the City Attorney's
Office or Evaluation Counsel that summarizes the allegations in the complaint, SFERS'
potential loss, the status of the litigation, including actions taken by other holders,
analyzes the impact of active claim management on SFERS, analyzes whether an active
role will increase recovery to SFERS, and recommends action, including the reasons for
the recommendation.
The report shall be presented to. the Retirement Board for consideration. When the
Retirement Board agrees that a recommended strategy should be implemented, it will
direct SFERS Staff and the City Attorney's Office to t~ke all necessary actions.

If the Executive Director agrees that the recommended strategy should be followed, and
immediate approval is necessary to implement the strategy to preserve SFERS' rights
and/or interests, and the matter cannot be timely presented for approval at a regularly
scheduled or special meeting of the Retirement Board, the Executive Director is
authorized, after consultation with the City Attorney and President or acting President of
the Retirement Board, to make the decision to adopt and implement the strategy,
including filing of any claims, and shall notify the Retirement Board at its next regularly
scheduled meeting.
If outside securities litigation counsel is required to implement the strategy, the counsel
shall, whenever possible, be selected from a list of law firms approved by the City
Attorney's Office and the Retirement Board on the basis of their experience, expertise,
and fee proposals. An appropriate budget shall be established with the outside counsel
prior to engagement.
3.

Filing to Become Lead Plaintiff

The Retirement Board recognizes that, in most instances, it will not likely approve filing
to become lead plaintiff. However, where SFERS' claim is large enough and the
cost/benefit analysis results in a decision to seek appointment as lead plaintiff, SFERS
shall take all actions and make all decisions regarding its role as lead plaintiff based on its
status as a fiduciary to the class, and shall appropriately document its basis for all
decisions and actions. The potential for differing interests among class members shall be
considered.
All written fee agreements shall be negotiated prior to the time that counsel submits a
motion for designation as lead plaintiff. Unless otherwise clearly and specifically
justified by the circumstances, no contingency fee percentage shall exceed 20%. Outside
class counsel shall be required to provide to the City Attorney's Office and the Executive
Director reports of all significant activity.

Outside Litigation Counsel shall provide the Retirement System with a projected
litigation strategy, time line and budget. The City Attorney's Office will review and
approve all bills for fees and expenses submitted by Outside Litigation Counsel.

4.

Action other than as Lead Plaintiff

When the Retirement Board approves action other than as lead plaintiff, such decisions
shall be based upon considerations of the fiduciary duties of SFERS to Plan participants,
the efficient and effective use of SFERS' resources, and the potential benefits to SFERS.
Approval of all such actions shall be documented.

C.

Foreign Litigation

Based on the Supreme Court decision in Morrison v. National Australia Bank; 561 U.S.
247 (2010), an investor may not bring or participate in a U.S. securities class action if its
claims are based on securities purchased outside the United States. Most countries do not
have a class action procedure, but, instead have a form of collective litigation that
requires investors to affirmatively join the action to recover. Therefore, to recover
damages based on securities purchased on a foreign exchange or other non-domestic
means, SFERS is generally required to join in a foreign securities action with other
investors, or file an independent foreign securities action ("foreign litigation").
Generally, SFERS may not recover if it elects not to participate. Section m.c of this
policy sets guidelines for foreign litigation.

1.

Identifying Potential Claims That May Justify Taking A More
Active Role Than Passive Monitoring

Where the estimated loss to the Plan, as determined by the initial calculations performed
by the. Securities Monito!ling Finn meets or exceeds $5 million, the claim shall be
evaluated by the City Attorney's Office and SFERS Staff to detetrnine whether SFERS
should consider taking a more active role.

2.

Claims Evaluation and Decision Process
•

I

I

Before deciding to participate in a foreign litigation, in addition to a general evaluation of
the merits of its claim, SFERS, in consultation with the City Attorney, and with
assistance from the securities monitoring finn and/or outside evaluation counsel, as
necessary, shall consider additional issues, including the following:
• The jurisdictional, and the related legal and procedural issues particular to the
jurisdiction, and whether the laws make recovery risky or difficult.
• The foreign counsel and how foreign counsel is paid.
• The funding and reliability of funders for the litigation.
•

The expense to SFERS of joining and participating in the litigation, or filing
litigation.

• The laws governing the relationship between the funders and SFERS.
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• The risks to joining or filing, including exposure to the adverse party's fees and
cost.
• The decisionmaking process for the litigation, including whether SFERS will
have any authority.
• The administrative burden imposed by participation; for example, the time and
resources SFERS will have to devote to the litigation.
• SFERS' ability to comply with the deadlines of the litigation.

3.

Strategy Implementation

Where following the evaluation of a claim by SFERS Staff and the City Attorney leads to
a recommendation to the Retirement Board that SFERS join the litigation or file
litigation, a report shall be prepared by the City Attorney's Office or Evaluation Counsel
that summarizes the recommendation, allegations in the complaint, SFERS' potential loss,
the status of the litigation, and the impact of active claim management on SFERS.
When the Retirement Board agrees that a recommended strategy should be implemented,
it will direct SFERS Staff and the City Attorney's Office to take all necessary actions,
including entering into any agreements with foreign counsel and the funder, and
execution of any related documents.

If outside securities litigation counsel is required in addition to, or in lieu of foreign
counsel, to implement the strategy, the counsel shall, whenever possible, be selected from
a list of law firms approved by the City Attorney's Office and the Retirement Board on
the basis of their experience, expertise, and fee proposals. An appropriate budget shall be
established with the outside counsel prior to engagement.
If the Executive Director determines that joining or filing litigation is recommended and
immediate approval to file a claim is required to preserve SFERS' rights and/or interests,
and the matter cannot be timely presented for approval at a regularly scheduled or special
meeting of the Retirement Board, the Executive Director is authorized, after consultation
with the City Attorney and President or acting President of the Retirement Board, to
make the decision and shall notify the Retirement Board at its next regularly scheduled
meeting.

IV.

DUTIES OF RESPONSIBLE PARTIES
A.

SFERS Board

•

The Retirement Board's primary responsibility is to set the policy framework in
which implementation of this Securities Litigation Policy will take place. SFERS
staff, and the City Attorney's Office where appropriate, will be responsible for
implementing and administering the policy decisions.

•

The Retirement Board shall approve the retention of outside evaluation counsel
when the City Attorney's Office determines that specialized expertise is needed to
evaluate a claim where the potential loss to SFERS reaches or exceeds defined
thresholds.
·
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•

When it is in SFERS' interests to take an active role in securities litigation, the
Retirement Board shall approve the retention of outside counsel to assist the City
Attorney's Office in representing SFERS in the litigation.

•

The Retirement Board shall review, at least annually, the results of implementing
this Securities Litigation Policy to ensure that the guidelines are met, and to
evaluate whether changes to the Policy are appropriate.

•

The Retirement Board shall provide oversight of the effectiveness of the
implementation of this Securities Litigation Policy.

B.

SFERS Staff

SFERS Staff, as designated by the Retirement Board, is responsible for managing and
general oversight of this Securities Litigation Policy, in coordination with the City
Attorney's Office. The Retirement Board will monitor SFERS Staffs performance in
carrying out their duties, which include:
•

Monitoring the Custodian to ensure that it adheres to SFERS' policies and
guidelines regarding the filing of appropriate and timely proofs of claim and
prompt deposit of all distributions when securities litigation matters are settled.

•

Reviewing the activities of the Securities Litigation Monitoring Firm to ensure
that it is providing SFERS with timely notification of significant securities
litigation events.

•

Working with the City Attorney's Office to evaluate, all potential claims that meet
or exceed the threshold amounts set forth above.

•

Monitoring the City Attorney's Office activities relating to the evaluation of
potential claims to ensure compliance with the Retirement Board's guidelines.

•

Preparing reports that evaluate the effectiveness of this Securities Litigation
Policy and offer recommendations for appropriate changes to this Policy.

•

Coordinating with the City Attorney's Office to ensure that the reporting
requirements of the City Attorney's Office and outside secudties litigation counsel
are met.

C.

Custodian

The Custodian shall be responsible for processing securities class action claims on behalf
of SFERS, including the following:
•

Notifying SFERS of securities class action proceedings in which it is a member of
the class.
·

•

Assembling all necessary transaction data to ensure that appropriate claims can be
assessed and that SFERS' ability to participate in a settlement of the claim is
protected.
·

•

Properly and timely filing all proofs of claim where SFERS is a member of the
class.
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•

On a timely basis, receiving all settlements due to SFERS and crediting the
settlements to the appropriate account.

•

Providing timely and accurate reports to SFERS Staff.

•

Providing all information required by the Securities Litigation Monitoring Firm
on a timely basis.

D.

Securities Litigation Monitoring Firm

The Securities Litigation Monitoring Firm shall be responsible for providing support
services to SFERS Staff and to the City Attorney's Office to enable them to monitor
securities claims in which SFERS is a member of the class and to evaluate the
appropriate course of action for SFERS to take in each such case, including the following
actions:
•

Obtaining from the Custodian the data necessary to provide the support services.

•

Notifying SFERS Staff and the City Attorney's Office when a securities class
action case is initiated.

•

Providing SFERS Staff and the City Attorney's Office with information relating to
the case as the litigation progresses.

•

Calculating estimates of the potential loss, if any, to SFERS in a case.

•

Providing SFERS Staff and the City Attorney's Office with data to assist them in
identifying class action cases in which SFERS has an interest.

•

Notifying SFERS Staff and the City Attorney's Office of a proposed settlement of
any litigation in which SFERS has an interest, including the last date for filing a
proof of claim.

•

Providing to SFERS an annual report of securities class actions in which SFERS
has an interest.

E.

City Attorney's Office

The City Attorney's Office shall be responsible for the following actions:
•

Monitoring class actions that relate to the SFERS Plan's assets, through the
Securities Litigation Monitoring Firm's tracking system, to identify potential
claims that meet the thresholds for evaluating whether it may be in SFERS'
interests to take an active role, as opposed to passively following the progression
of the claims.

•

Conducting a detailed evaluation of all claims where, based on rough calculations
by the Securities Monitoring Firm, the estimated loss to the Plan exceeds the
threshold amount for domestic or foreign litigation stated above. Whenever
necessary, the City Attorney's Office shall seek the assistance of outside counsel
in conducting this evaluation. Absent unusual circumstances, outside evaluation
counsel shall be selected from a list of qualified firms approved by the Retirement
Board. The City Attorney's Office will notify SFERS Staff when outside
evaluation counsel is consulted.
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•

Recommending one or more alternatives for taking an active role in a securities
litigation matter in appropriate circumstances and where such action is in the Plan
participants' interests.

•

Responding to all solicitations by potential outside counsel, and all suggestions
from any source that the Plan consider an active role in a case, whether received
by the Retirement Board or by SFERS Staff.

•

Monitoring the activities of outside securities evaluation counsel and securities
litigation counsel to ensure that the interests of the Plan's participants are
protected.

•

Reviewing and approving all bills for fees and expenses submitted by Outside
Litigation Counsel.

•

Reporting to the Retirement Boar4 whenever significant activity takes place.

•

Providing input to SFERS Staff when it prepares its performance report for the
Retirement Board.

•

Offering recommendations changes to this Policy when appropriate.

F.

Outside Evaluation Counsel

Outside evaluation counsel shall provide to the City Attorney's Office an independent
evaluation of a claim that meets or exceeds designated threshold amounts. To ensure that
the evaluation is free from any potential for bias, outside evaluation counsel is generally
not eligible to become litigation counsel for any matter in which the law firm has
provided evaluation advice. Outside evaluation counsel is responsible for the following
actions:
•

Investigating and analyzing the legal merits of an assigned se~urities matter.

•

Identifying estimates of recovery potential and possible sources of recovery.

•

Analyzing, in conjunction with the City Attorney's Office, what, if anything,
SFERS can bring to the securities litigation matter that could improve the
outcome.

•

Preparing a written evaluation of the assigned matter and recommending
appropriate courses of action based on the evaluation. When recommending a
particular course of action, evaluation .counsel shall discuss the potential benefit to
SFERS in relation to the Staff time and expenses to the System by following the
recommended course of action. All written evaluations and communications shall
be directed to the City Attorney's Office.

G.

Outside Securities Litigation Counsel

When a decision has been made that it is in SFERS' interests to take an active role in a
particular securities litigation matter, counsel selected to represent SFERS' interests is
responsible for the following actions:
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V.

•

Providing the Retirement System with a projected litigation strategy, time line and
budget.

•

Filing a timely motion or claim to establish SFERS' status as plaintiff or lead
plaintiff where appropriate.

•

Attending all court hearings where appropriate.

•

Working with the City Attorney's Office to undertake all steps necessary to
accomplish SFERS' objectives for taking an active role in a particular litigation
matter.

•

Providing the City Attorney's Office and the Executive Director with reports
when significant activities occur.

REVJEW AND UPDATE OF SECURITIES LITIGATION POLICY

The Retirement Board shall evaluate this Policy at least on an annual basis.
Adopted by the Retirement Board October 11, 2005 and amended by the Retirement
Board on September 12, 2018.
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