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February 4, 2016

Phil Ginsburg, General Manager
RECREATION &PARKS DEPARTMENT

CITY AND COUNTY OF SAN FRANCISCO
501 Stanyan Street
San Francisco, CA 94117
Re:

Outdoor Urination Hole - Delores Park
Public Records Act Request (Gov.C. §6250, et seq.)

Dear Mr. Ginsburg,
This office represents San Francisco residents opposed to hole installed for open-air
urination at Delores Park. Kindly direct all communications regarding this letter to
the undersigned. For ease of reference, photographs of the facility accompany this
letter. In sum, the open-air structure used for public urination violates community
standards of decency, jeopardizes public health, and is inconsistent with the law as
discussed below.

As an initial matter, it is important to note that this is not a urinal. The
accompanying photographs clearly indicate that no porcelain, plastic or metallic
fixture has been installed. At issue is a small hole in the ground running directly to
the sewer. The hole is only covered by a grate. Hence the community is subjected
to noxious odors directly from the sewer.
Privacy
The open-air urination hole violates the privacy of those who need to use the
restroom but would be required to expose their bodies and suffer the shame and
degradation of urinating in public view. Privacy is a fundamental right enumerated
in the California Constitution. CA Const., Art. I, §1. Further, the courts have found
the right to privacy to be contained in the penumbra of rights in the U.S.
Constitution. Griswold v. Connecticut, 381U.S.479, 483 (U.S. 1965).
Not surprisingly, the law has long been established that at its most fundamental
level, privacy includes shielding the most intimate parts of the body from public
view. "We cannot conceive of a more basic subject of privacy than the naked body.
The desire to shield one's unclothed figured [sic] from view of strangers, and
particularly strangers of the opposite sex, is impelled by elementary self-respect and
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personal dignity." In re Long, 127 Cal. Rptr. 732, 736 (Cal. App. 3d Dist. 1976)
quoting York v. Story, 324 F.2d 450, 455 (9th Cir. Cal. 1963).
Further, seclusion in bodily evacuation is a societal norm and constitutes one of the
most basic expectations for privacy. Justice Marshall explained that "in our culture
the excretory functions are shielded by more or less absolute privacy, so much so
that situations in which this privacy is violated are experienced as extremely
distressing, as detracting from one's dignity and self esteem." Skinner v. Ry. Labor
Executives' Ass'n, 489 U.S. 602, 646 (U.S. 1989) (J. Marshall dissent) quoting 77 Yale
L. J. 4 75, 487 (1968). Citing the Skinner Court, Chief Justice George of California's
Supreme Court wrote: "There are few activities in our society more personal or
private than the passing of urine. Most people describe it by euphemisms if they
talk about it at all. It is a function traditionally performed without public
observation; indeed, its performance in public is generally prohibited by law as well
as social custom." Loderv. City of Glendale, 14 Cal. 4th 846, 867 (Cal.1997), 867
quoting Skinner 489 U.S. at 617.
The hole provided for open-air urination is particularly egregious for women and
girls. Because of the unique way in which females urinate, when there is no
standard toilet for which they can sit, they must lift their skirts or pull down their
pants and undergarments and squat over the hole. This exposes the entire lower
part of their bodies to the public. Women and girls would be subject to extreme
embarrassment in a measure not experienced by men or boys who merely unzip
their trousers when urinating. Indeed, whether a female faces the fence towards
the train stop, turns her back to the fence, or squats sideways, she will be exposing
much of her body to the public.
Not only are the privacy rights of those having to publically relieve themselves in
the sewer hole abridged, but the privacy rights of individuals who happen to come
upon the one urinating is also violated. San Francisco's Board of Supervisors has
recognized and further articulated the self-evident proposition that privacy is
invaded when a member of the public is "unwillingly or unexpectedly exposed" to "a
person's private parts." S.F. Police Code §154(a). The euphemism "private parts" is
laid bare in subsection b which reads in full, as follows:
A person may not expose his or her genitals, perineum, or anal region
on any public street, sidewalk, street median, parklet, plaza, or public
right-of-way as defined in Section 2.4.4(t) of the Public Works Code,
or in any transit vehicle, station, platform, or stop of any government
operated transit system in the City and County of San Francisco.
(Emphasis added).
Urinating in the hole at the present location is an act facially in contravention to the
text of the above-quoted law.
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It is important to note that this section, introduced by Supervisor Wiener, has
survived legal challenge. Hightower v. City & County ofSan Francisco, 2013 U.S. Dist
LEXIS 12039 (N.D. Cal. Jan. 29, 2013). Of course, section 154 entirely consistent
with section 4.01 of the San Francisco Park Code which likewise prohibits exposure
of the intimate parts of the body, i.e., "genitals, pubic hair, perineum, anal region or
pubic hair region." Section 4.0l(h).
In sum, because the act of public urination causes innocent members of the
community to unwillingly and unexpectedly be exposed to intimate parts of a
stranger's body, the open-air pissoir necessarily intrudes upon privacy.
Discrimination

As discussed above, the outdoor urination hole is particularly onerous to the privacy
rights of women seeking to use the restroom. Moreover, if it is the position of the
Parks and Recreation Department that the hole is intended exclusively for males,
then such violates State law. A fair reading of Health & Safety Code§§ 118500 and
118505 is that every public agency that conducts an establishment serving the
public or open to the public and that maintains therein restroom facilities must have
them available for each sex. These facilities must be in conformity with the State
Plumbing Code. Under the Code, "[s]eparate toilet facilities shall be provided for
each sex." 24 CCR 412.3. The exception under the regulations is that facilities that
are for single use must be permitted for both sexes. 1
In light of these provisions, if the place for open-air urination is only for men, such
unlawfully discriminates against women. On the other hand, if the hole is
contemplated for use by both males and females, then the negative implications on
privacy discussed in the preceding section are aggravated as to women and girls.
ADA Compliance

Under California law, all physically disabled persons are "entitled to full and equal
access, as other members of the general public, to ... places of public
accommodation." Civil Code §54.l(a). This includes restrooms. City & County ofSan
Francisco v. Grant Co., 181 Cal. App. 3d 1085 (Cal. App. 1st Dist. 1986). A violation of
the Americans with Disabilities Act constitutes a per se violation of California law
Civil Code §54.1(b). After reviewing the 2010 ADA Standards For State & Local
Facilities: Title II it is apparent that the open hole connected to the sewer is non-ADA
compliant. Thus, it must be cured and corrected.

1 Space does not permit a detailed discussion of how the open-air urinal falls short of the
requirements under the Plumbing Code for public restrooms. (But see, generally, Part 5 of
Title 24 of the California Code of Regulations). That notwithstanding, my clients demand
that the facility meet the standards of the Code or be closed down.
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In view of the California and federal law mentioned in the preceding paragraph, I am
puzzled as to how a permit was granted for installation of this hole. Under
Government Code §6250, et seq., kindly provide a copy of the permit for the
construction of the hole, as well as, all documentation showing compliance with
ADA Standards relative to the hole in question.
Public Health

The open-air place for urination has no sink with running water and soap.
Providing a place to wash hands after use of the restroom is a common sanitation
standard used in all fifty states. The open-air urinal is at a heavily trafficked train
stop of the SFMTA. A person urinating in the hole can walk a few yards and board a
train with unwashed hands. Such subjects the community to germs and disease.
Certain San Francisco officials attempt to justify the open-air urination hole above
the sewer by pointing to other countries that have different - and indeed, lower expectations for hygiene than the United States. The trajectory for American
society is to take reasonable steps to increase sanitation and cleanliness. Indeed, in
California, instruction on the importance of hand washing is part of school
curriculum. Health Education Standards for California Public Schools: Kindergarten
Through Grade Twelve, Standards 1.1.P and 7.2.P. Moreover, the concept of hand
washing - including after use of the restroom - is routinely taught in preschool in
this country. For most homes, children are taught basic sanitation by their parents
before they are old enough to enter such schools.
Put simply, the open hole place for urination is inconsistent with public health
policy in relation to hygiene.
Cure & Correct

The open-air place provided for urination is a public nuisance. It is inconsistent
with community standards, illegal, and creates a public health risk. In view of the
foregoing, my clients request that immediate steps be taken to cure and correct the
above within twenty (20) days from the date of this letter. Regrettably, failure to do
so will require my clients to seek the assistance of the courts.
Very truly yours,

~~
Kevin T. Snider
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cc.

Hon. Edwin Mah Lee, Mayor

San Francisco Board Of Supervisors
John Avalos, Supervisor
London Breed, President
David Campos, Supervisor
Malia Cohen, Supervisor
Mark Farrell, Supervisor
Jane Kim, Supervisor
Eric Mar, Supervisor
Aaron Peskin, Supervisor
Katy Tang, Supervisor
Norman Yee, Supervisor
Scott Wiener, Supervisor

San Francisco Recreation and Park Commission
Mark Buell, President
Tom Harrison, Vice President
Paige Arata, Commissioner
Gloria Bonilla, Commissioner
David E. Lee, Commissioner
Meagan Levitan, Commissioner
Larry Martin, Commissioner
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