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‘Extremely litigious’ AHF misses 
deadline in latest meritless lawsuit  

 
In its second lawsuit over a proposed formula retail pharmacy on Castro Street, AHF  

is ‘mistaken that the U.S. Constitution allows it to put chain stores wherever it wants’ 
 
 
SAN FRANCISCO (April 29, 2016)—A controversial advocacy group that Newsweek magazine 
described as “extremely litigious” sued San Francisco in federal court again yesterday, alleging that 
city officials violated the organization’s constitutional rights by disapproving its conditional use 
request for a formula retail pharmacy.  The lawsuit filed by the Los Angeles-based AIDS Healthcare 
Foundation is the second such action involving its proposed establishment at 518 Castro Street.  
Like its prior lawsuit filed on Aug. 1, 2014, AHF named both the city and Supervisor Scott Wiener as 
defendants. 
 
AHF seeks damages from city taxpayers in the amount of $500,000, plus attorneys’ fees, in its 
newly-filed case, which contends that the Planning Commission’s Jan. 28 vote to disapprove its 
conditional use application violated its rights under state and federal law.  The complaint, filed in 
U.S. District Court in San Francisco on April 28, missed the 90-day deadline for such actions by one 
day—apparently neglecting to count 2016’s quadrennial “Leap Day” on Feb. 29.   
 
“Because AHF’s new lawsuit is time-barred, we won’t need to address its utter lack of merit and 
other procedural infirmities,” said City Attorney Dennis Herrera.  “As with its prior suit, however, 
AHF is mistaken that the U.S. Constitution allows it to put chain stores wherever it wants.  Courts 
have long recognized local governments’ broad authority to regulate land uses in myriad ways, and 
San Francisco is no exception.”   
 
Herrera has not ruled out the possibility of exploring sanctions against the AHF plaintiffs for 
violating Rule 11 of the Federal Rules of Civil Procedure, which generally intends to deter frivolous 
and otherwise slipshod pleadings, in order to curb vexatious abuses of the judicial system.  In 2008, 
Herrera threatened to pursue similar sanctions against the National Rifle Association for suing the 

http://bit.ly/1oPp9Yp
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City and County of San Francisco over gun-related lease provisions of the San Francisco Housing 
Authority—a federally-funded creature of state law, which has never been a local government 
entity.  The NRA withdrew that action, which Herrera at the time called “a publicity stunt that 
improperly names the City as a defendant, and makes false representations to the Court.”  
 
The case is: AIDS Healthcare Foundation v. City and County of San Francisco, Supervisor Scott Wiener, 
et al., U.S. District Court for the Northern District of California, No. 3:16-CV-02319-WHA, filed April 
28, 2016.  
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TOM MYERS (SBN 176008) 
ARTI BHIMANI (SBN 235240) 
SAMANTHA AZULAY (SBN 283424) 
AIDS Healthcare Foundation 
6255 W. Sunset Boulevard, 21st Floor 
Los Angeles, California 90028 
Tel:  (323) 860-5200 
Fax:  (323) 467-8450 
 
Attorneys for Petitioner 
AIDS HEALTHCARE FOUNDATION 
 

 
 
 

UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 
 

SAN FRANCISCO 
 
 
AIDS HEALTHCARE FOUNDATION, 
 

 Petitioner and Plaintiff, 

 vs. 

 
CITY AND COUNTY OF SAN 
FRANCISCO, BOARD OF SUPERVISORS 
OF THE CITY AND COUNTY OF SAN 
FRANCISCO, SUPERVISOR SCOTT 
WIENER, CITY AND COUNTY OF SAN 
FRANCISCO PLANNING COMMISSION, 
CITY AND COUNTY OF SAN FRANCISCO 
PLANNING DEPARTMENT, 
 
 Respondents and Defendants. 
 

Case No.:  
 
PETITION FOR WRIT OF 
ADMINISTRATIVE MANDATE AND 
COMPLAINT FOR DAMAGES FOR 
VIOLATION OF CIVIL RIGHTS 
 
[Cal. Civ. Proc. Code § 1085 or § 1094.5;     
42 U.S.C. § 1983] 
 
DEMAND FOR JURY TRIAL 
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JURISDICTION AND VENUE 

1. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331, in that 

the controversy arises under the United States Constitution and under 42 U.S.C. § 1983. Venue 

is proper pursuant to 28 U.S.C. § 1391(a) in that all defendants reside in this judicial district and 

the events giving rise to the claims occurred in this district.  

2. Defendant City and County of San Francisco (“City”) is an incorporated 

municipality of the State of California. Defendant Board of Supervisors of the City and County 

of San Francisco (“Board of Supervisors”) is the legislative body of Defendant City. 

3. Defendant Supervisor Scott Wiener (“Wiener”) is a member of the Board of 

Supervisors and the chairman of the Board of Supervisors’ Land Use and Economic 

Development Committee and is named herein in those official capacities.  

4. Defendant City and County of San Francisco Planning Commission (the 

“Commission”) is an executive commission constituted pursuant to section 4.105 of the San 

Francisco Charter. The Commission is charged with approving all permits affected by the San 

Francisco Planning Code (the “Planning Code”) 

5. Defendant City and County of San Francisco Planning Department (the 

“Planning Department”) is an executive agency and enforces the Planning Code.  

6. Defendants are sometimes hereinafter collectively referred to as “Defendants,” 

and each one as a “Defendant.” 

STATEMENT OF FACTS 

7. AHF is an independent nonprofit healthcare organization dedicated to providing 

cutting-edge medicine and advocacy to patients living with HIV/AIDS. AHF has provided 

needed healthcare, specialty pharmacy, and prevention and testing services to underserved 

safety-net patients in San Francisco for approximately 12 years. 

8. On or about May 13, 2011, AHF filed an unrelated lawsuit against the City 

Department of Public Health in San Francisco Superior Court Case No. CPF-11-511310. 

9. AHF previously operated two medical care facilities in San Francisco. It operates 

a standalone pharmacy at 4071 18th Street, San Francisco, CA. AHF also operated an 
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HIV/AIDS outpatient medical clinic and pharmacy at 100 Church Street, San Francisco, CA. 

AHF seeks to consolidate its medical clinic and pharmacies into one site, located at 518 Castro 

Street, San Francisco, CA (the “Project Site”), which is approximately 312 feet from AHF’s 

existing standalone pharmacy. This consolidation thus would reduce, not expand the number of 

pharmacies AHF operates in San Francisco. AHF signed a lease for the Project Site and, on or 

about November 12, 2013, applied for a building permit from the City to open a medical office 

and pharmacy at the Project Site (San Francisco Building Permit Application No. 

201311121689, the “Permit”), (hereinafter the “Project”). 

10. On or about January 13, 2014, the City approved and issued the Project’s Permit. 

11. On or about January 23, 2014, City Zoning Administrator Scott Sanchez 

(“Zoning Administrator”) issued a suspension request for the Permit (the “First Suspension 

Request”). The First Suspension Request asserted that the Permit sought to change the use of a 

space greater than 2,000 square feet, which required Conditional Use Authorization under 

Planning Code Section 178(e)(6), and noted that “it has been suggested that the proposed space 

may be considered a Formula Retail Use under the Planning Code,” Section 703.4, and that 

AHF be allowed to “address the question of any new Formula Retail Use at the site, and if 

necessary seek Conditional Use authorization.” It did not contain a determination that the 

Project was a formula retail use. In a nutshell, a formula retail use is a chain store with 

formulaic features, such as a common brand name. 

12. On or about February 7, 2014, AHF appealed the First Suspension Request to the 

City and County of San Francisco Board of Appeals (“Board of Appeals”). A hearing on the 

appeal was held on March 19, 2014. The Board of Appeals agreed with AHF and held that the 

Project does not require conditional use authorization for use of a space greater than 2,000 

square feet. The Board of Appeals also upheld the portion of the First Suspension Request to 

address the question “with respect to the issue of formula retail.”  

13. Subsequent to the March 19, 2014 Board of Appeals hearing, AHF, with the 

prior knowledge of and in consultation with the Planning Department, revised the proposed 

Project by changing the Project’s business name from “AHF Pharmacy” to a new name, “Castro 
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Pharmacy.” As a result, the Zoning Administrator determined that the proposed Project did not 

fit the statutory definition of a formula retail use, and conditional use authorization is not 

required. Thereafter, on or about April 18, 2014, the Zoning Administrator issued a Release of 

Suspension Request (“Release”) so that the Project could move forward under the Permit.  

14. However, before the Release could go into effect, the Release was appealed on or 

about May 5, 2014 to the Board of Appeals on the grounds that it allows the pharmacy portion 

of the Project to proceed without conditional use authorization for formula retail use (the 

“Second Appeal”). The appellants were two neighborhood organizations and a self-proclaimed 

HIV/AIDS activist: the Duboce Triangle Neighborhood Association, the Castro/Upper Market 

Community Benefit District, and Laura Thomas. 

15. The Second Appeal was heard on June 11, 2014 (the “Second Hearing”).  

16. On the day of the Second Hearing, Supervisor Wiener inserted himself into the 

quasi-judicial process with a letter to the Board of Appeals. His letter opposed AHF, stating, “I 

urge you to support the appeal . . . .”  

17. The Board of Appeals continued the matter until August 20, 2014 (the “Third 

Hearing”), ostensibly to receive additional evidence. 

18. On approximately June 24, 2014, Supervisor Wiener introduced Resolution No. 

238-14 (the “Resolution”) to the Board of Supervisors with the barest, minimal public notice. 

Normally, resolutions are subject to a 30 day hold, noticing of all properties within 300 feet of 

the affected zoning district, and published advertising of the proposed resolution. However, in 

order to facilitate the quick passage of the resolution, and have it apply to AHF’s project prior to 

the next hearing, the resolution was deemed by Wiener to be a matter of an “urgent nature,” and 

the City waived the 30 day hold. The Resolution was heard in the Board of Supervisors’ Land 

Use and Economic Development Committee on July 7, 2014, was passed by the full Board of 

Supervisors the next day, July 8, 2014, and was signed by the Mayor on July 18, 2014. A true 

and correct copy of the Resolution is attached hereto as Exhibit A and is publicly accessible at 

https://sfgov.legistar.com/View.ashx?M=F&ID=3184463&GUID=D1CDEB88-9817-463D-

942E-744CD82CABE4. 
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19. Wiener is the County Supervisor for District 8, in which the Project Site is 

located. He is the Chairman of the Board of Supervisors’ Land Use & Economic Development 

Committee. Wiener proposed the Resolution and ushered it through his three-member 

committee.  

20. San Francisco’s formula retail use laws, codified as Planning Code Section 

303.1, apply to large swaths of the City, including the following: 

A) All Neighborhood Commercial Districts in Planning Code Article 7, including the 

Castro Street Neighborhood Commercial District; 

B) All Mixed Use-General Districts in Planning Code Section 840; 

C) All Urban Mixed Use Districts in Planning Code Section 843; 

D) All Residential-Commercial Districts as defined in Planning Code Section 206.3; 

E) Japantown Special Use District as defined in Planning Code Section 249.31; 

F) Chinatown Community Business District as defined in Planning Code Section 

810.1; 

G) Chinatown Residential/Neighborhood Commercial District as defined in Planning 

Code Section 812.1; 

H) Western SoMa Planning Area Special Use District as defined in Planning Code 

Section 823; 

I) Residential Transit-Oriented Districts as defined in Planning Code Sections 206.4 

and 206.5; 

J) Limited Conforming Use/Non-Conforming Use in RH-RM-RTO and RED 

Districts; 

K) Third Street Formula Retail Restricted Use District, as defined in Planning Code 

Section 786; 

L) The C-3-G District with frontage on Market Street, between 6th Street and the 

intersection of Market Street, 12th Street and Franklin Street; 

M) Hayes-Gough Neighborhood Commercial Transit District; and 

N) North Beach Neighborhood Commercial District. 
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21. It is claimed by Defendants that AHF’s actions with respect to its Permit 

“exploited a loophole” in the formula retail law, whereby a proposed project that putatively fit 

the definition of formula retail could be altered by changing one feature of the project (here, the 

name of the pharmacy), and the project no longer would fit the definition of formula retail and 

not be subject to the formula retails requirements. 

22. Despite the fact this perceived “loophole” exists for any project located in any 

district in San Francisco subject to the formula retail laws, the Resolution created interim 

(temporary) zoning controls (the “Controls”) only for the Castro Neighborhood Commercial 

District, in which the Project Site is located. The only discernable reason for rushing the 

Resolution through the legislative process at breakneck speed was to put the Resolution into 

effect prior to AHF’s Third Hearing at the Board of Appeals.  

23. Under the Controls, if a project in the Castro Neighborhood Commercial District, 

and only in the Castro Neighborhood Commercial District (where AHF’s Project is located), 

has been determined to be formula retail, the project will be subject to conditional use review 

under Planning Code Section 303(i) as a formula retail use, even if that project is later amended 

so that it no longer fits the statutory definition of a formula retail use. The intended effect is that 

AHF’s Project will be subjected to special formula-retail restrictions even though the Zoning 

Administrator determined that the Project is not a formula retail use. 

24. On information and belief, no other project in the Castro Neighborhood 

Commercial District has been alleged to have been determined to be a formula retail use and 

subsequently amended such that it no longer qualifies as a formula retail use. 

25. Under the Controls, if a project sponsor in the Castro Neighborhood Commercial 

District begins by proposing a project that qualifies as formula retail, but later amends the 

proposal such that it no longer qualifies as formula retail, then the amended project will still be 

subject to the special formula-retail restrictions even though it is not a formula retail use. 

However, if another project sponsor proposes a project that is identical to the amended project 

above from the get-go (i.e., it is not initially a formula retail use), then the proposed project will 

not be subject to the special formula-retail restrictions. In this case, had AHF started out with 
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the intention to name the Project “Castro Pharmacy,” the question of formula retail use never 

would have been implicated. Only one factor determines whether special formula-retail 

restrictions apply: the identity of the applicant. 

26. In addition, in any other district in San Francisco where the formula retail laws 

are applicable, if a project sponsor takes the exact same path as AHF (i.e., proposes a project, 

and then revises it), that project will not be considered formula retail, and will not be required 

to go through the conditional use process. 

27. The Board of Appeals held the Third Hearing on August 20, 2014 and dismissed 

the Second Appeal “as moot based on the applicability of [the Controls].” 

28. On August 27, 2014, after the Second Appeal was dismissed, the Zoning 

Administrator issued a new suspension request (the “Second Suspension Request”), requesting 

that the director of the City and County of San Francisco Department of Building Inspection 

suspend the pharmacy portion of the Permit. The Second Suspension Request is based on the 

purported applicability of the Controls to AHF and its Project.  

29. On November 18, 2014, the San Francisco Board of Supervisors finally passed 

File No. 140844, an enacted ordinance amending the San Francisco Planning Code (hereinafter, 

the “Final Controls Ordinance”), which imposes permanent restrictions on the establishment of 

formula retail uses and does not contain the offensive provision of the interim Controls which 

subjects non-formula-retail uses to formula retail controls. The Final Controls Ordinance was 

signed by the Mayor on November 26, 2014. By its terms, it “shall not apply to any complete 

application that was submitted to the Planning Department on or before October 24, 2014 – 

thereby excluding the Project from its reach. It is publicly accessible at 

https://sfgov.legistar.com/View.ashx?M=F&ID=3395376&GUID=E968AE34-63B8-4B9B-

850C-DFAE0F2A9FD8, and a true and correct copy is attached hereto as Exhibit B.  

30. On October 27, 2014, the San Francisco Board of Supervisors proposed File No. 

141131, a draft ordinance amending the San Francisco Planning Code (hereinafter, the 

“Proposed Final Controls”). The Proposed Final Controls address issues regarding formula 

retail use. However, unlike the Final Controls Ordinance, the Proposed Final Controls have not 
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been enacted. They were referred to the Planning Department on December 3, 2014. As 

presently proposed, the Proposed Final Controls do contain the offensive provision of the 

interim Controls which subjects non-formula-retail uses to formula-retail controls. They are 

publicly accessible at 

https://sfgov.legistar.com/View.ashx?M=F&ID=3378790&GUID=F7227663-A0FE-4900-

ADD6-0951A2903CE1, and a true and correct copy is attached hereto as Exhibit C. 

31. Defendants have finally determined that the Controls apply to AHF and the 

Project. That determination is erroneous. 

32. AHF has sustained damages due to, inter alia, lost sales revenue, Project 

construction delays, and duplicative rent for its pharmacy at 4071 18th Street, San Francisco, 

CA. 

33. It is intended that the Controls subject AHF’s proposed Project to special 

permitting requirements that are not imposed on similar uses. Without judicial relief, the City 

will require AHF to seek and obtain Conditional Use Authorization – a discretionary application 

process at the San Francisco Planning Commission that is costly, lengthy, subject to political 

influence from factions hostile to AHF, and designed to deny permits unless a majority of the 

Planning Commission votes in favor of Conditional Use Authorization.  

34. At the Second Hearing, on June 11, 2014, a man named Dennis Richards 

addressed the Board of Appeals as the representative of appellant Duboce Triangle 

Neighborhood Association. Dennis Richards was then a member of said appellant’s Board of 

Directors and is a former president of said appellant. 

35. If the Controls are held to validly apply to AHF and its Project, then AHF will be 

required to seek to obtain Conditional Use Authorization from the Planning Commission. 

Dennis Richards, the appellant’s representative in the Second Appeal against AHF, was 

appointed as a member of the Planning Commission on or about July 29, 2014. 

36. A variance is legally unavailable and inapplicable to the Controls. 

37. Defendants’ enactment of the Controls is irrational, unreasonable, arbitrary, and 

capricious, and it is the result of Defendants’ ill will toward AHF. 
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38. The Controls draw an irrational distinction between a) non-formula-retail uses 

that were originally proposed as formula-retail uses (and later amended), and b) non-formula-

retail uses that were not originally proposed as formula-retail uses. 

39. Any proffered rational basis by Defendants for their conduct is a pretext. The 

proffered basis for the Controls – that they close a supposed “loophole” in the formula retail 

laws – is belied by the fact that that same “loophole” still exists for all projects throughout San 

Francisco, save in the Castro Neighborhood Commercial District. The Controls, which apply 

only in the Castro Neighborhood Commercial District, does not close the “loophole” throughout 

San Francisco. It closes it only for AHF’s project. 

40. There is no legitimate basis for discriminating against a use that does not qualify 

as formula retail merely because a previous proposal at the Project Site may have qualified as 

formula retail.  

41. In requiring AHF to seek and obtain Conditional Use Authorization under the 

Controls, Defendants treat AHF differently from other similarly situated permit applicants 

whose projects likewise do not qualify as formula retail. 

42. The Controls are a de facto classification based on the identity of the user, rather 

than the nature of the use. 

43. The Controls are intended only to apply to one user: AHF. 

44. Specifically, the Controls are intended to discriminate against AHF because: 

A) AHF operates other uses that may qualify as formula retail, even though the 

proposed Project does not qualify as formula retail;  

B) AHF has advocated for controversial policies, including cautions to 

individuals, community organizations, and governmental bodies about the 

widespread scale-up of PrEP for HIV prevention (see paragraphs 59-73, 

infra) and advocacy for mandatory condom usage in the adult film industry, 

that are opposed by other HIV/AIDS advocacy organizations and activists in 

Wiener’s district who are favored by Wiener. In addition, AHF’s PrEP policy 

is opposed by Wiener himself; 
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C) It is feared that AHF’s proposed Project would compete against other 

established HIV/AIDS healthcare providers located in Wiener’s district and 

which are favored by Wiener. For example, on information and belief, AHF 

believes that Wiener has personally facilitated the enactment of an ordinance 

(Ordinance No. 154-14, accessible at 

https://sfgov.legistar.com/View.ashx?M=F&ID=2576790&GUID=4DAA1B

5F-F97A-46B2-98B1-BA10801CA143, a true and correct copy of which is 

attached as Exhibit D) to benefit San Francisco AIDS Foundation’s (SFAF) 

clinic construction project, which is being built in the Castro. Referring to 

that ordinance, Wiener wrote on his Twitter social media account on July 9, 

2013, “Board of Supervisors passed my legislation allowing the SF AIDS 

Foundation to pursue a comprehensive HIV health center on Castro Street.” 

SFAF supports Wiener's position regarding PrEP, as set forth below. SFAF 

opposed releasing AHF’s Permit. 

D) AHF did not seek or obtain the blessing of local politically influential 

neighborhood organizations in Wiener’s district and which are favored by 

Wiener, including the Castro/Upper Market Community Benefit District and 

the Duboce Triangle Neighborhood Association; and 

E) AHF previously filed a lawsuit against the City Department of Public Health 

(San Francisco Superior Court Case No. CPF-11-511310, hereinafter the 

“Prior Lawsuit”). 

45. Defendants’ intended result was to change the legal standard by which the Board 

of Appeals decided the Second Appeal, to make it more costly and time-consuming for AHF to 

obtain a permit, with the ultimate goal of forcing AHF to give up the Project. 

46. Defendants’ enactment of the Controls is the result of an orchestrated campaign 

of official harassment directed against AHF out of sheer malice. 

47. By unlawfully discriminating against AHF, Defendants have deprived AHF of 

the equal protection of the law in violation of the Fourteenth Amendment to the United States 
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Constitution. 

48. Defendants’ enactment of the Controls has no legitimate public purpose. 

49. Defendants’ enactment of the Controls is not reasonably related to furthering a 

legitimate public purpose. The proffered basis for the Controls – that they close a supposed 

“loophole” in the formula retail laws – is belied by the fact that that same “loophole” still exists 

for all projects throughout San Francisco, save in the Castro Neighborhood Commercial 

District. The Controls, which apply only in the Castro Neighborhood Commercial District, do 

not close the “loophole” throughout San Francisco. They close it only for AHF’s project. 

50. Subjecting non-formula-retail uses to special formula-retail requirements is 

irrational and does not further a legitimate public purpose. 

51. The Controls are unreasonable as applied to the Project. 

52. AHF has an interest in and right to the Permit and to develop its Project.  

53. The Controls, as enacted and applied, arbitrarily, capriciously, improperly, and 

unreasonably deprive AHF of its property interests without due process of law. The Controls are 

intended to apply only to AHF and its Project.  

54. Moreover, Defendants have applied the Controls to suspend the Permit, even 

though the Controls are not legally applicable. There was no prerequisite determination of 

formula retail use.  

55. AHF engaged in protected First Amendment activities by filing the Prior Lawsuit 

against Defendant City in state court and by publicly advocating controversial HIV/AIDS-

related healthcare policies. 

56. Specifically, AHF is the most prominent critic of widespread use of pre-exposure 

prophylaxis, or “PrEP.” PrEP involves a person without HIV taking a drug originally approved 

to treat HIV infection once a day, as a means of preventing that person from becoming infected 

with HIV. PrEP is sold under the brand name “Truvada.” 

57. For at least the last two years, AHF has continuously, very loudly, and very 

forcefully argued against the adoption of PrEP as a widely used method of attempting to prevent 

HIV infection. AHF’s primary objection is two-fold. First, the studies researching PrEP have 
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shown that most people taking it did not adhere to the once-daily requirement, and skipped 

many doses. It is unclear that PrEP is effective when not taken daily. Second, AHF is concerned 

that people taking PrEP will engage in “risk compensation,” a term describing a situation 

wherein individuals who believe themselves to have protection for something behave in more 

risky manner, e.g. drivers wearing seatbelts driving more recklessly. This is an observable 

phenomenon across many areas of human behavior. AHF is concerned that people who take 

PrEP, but do not adhere to a daily regimen, will also engage in risk compensation, and engage 

in riskier sexual behaviors including reduced condom use. As a result, AHF is concerned that 

widespread PrEP use may exacerbate both HIV and other types of sexually transmitted disease 

infection. 

58. For at least the past two years, AHF has very publicly promoted its position. In 

in the first half of 2014 alone, AHF’s position has been covered in USA Today, the New York 

Times, The Huffington Post, Reason Magazine, Al-Jazeera television, and numerous 

publications serving the gay community and the HIV positive community.  

59.  AHF’s position on PrEP is highly controversial within the HIV/AIDS healthcare 

community and has drawn fierce opposition from other HIV/AIDS healthcare organizations, 

including other HIV/AIDS activists and organizations in San Francisco. 

60. AHF’s position on PrEP also is highly controversial to Supervisor Wiener. Based 

on information and belief, Wiener is and was aware of AHF’s position at all relevant times. On 

or about September 17, 2014, Supervisor Wiener publicly announced in a blog post and in 

interviews that he takes Truvada daily as PrEP. (Scott Wiener, Coming Out of the PrEP Closet, 

Huffington Post Gay Voices, Sept. 17, 2014, http://www.huffingtonpost.com/scott-

wiener/coming-out-of-the-prep-closet_b_5832370.html.) In this post, Wiener acknowledges the 

political risks involved in making this public pronouncement, but nevertheless concludes it is 

the right thing to do because of his conviction of the importance of this issue: “As an elected 

official, disclosing this personal health decision was a hard but necessary choice.” 

61.  The importance of this issue is that Supervisor Wiener believes that PrEP can 

play a crucial role in ending HIV infection. He has stated, “People don't need to continue to get 
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infected, and we know that PrEP has the potential to help stop the epidemic in its tracks by 

ending new HIV infections.”  

62. Supervisor Wiener believes that more people should consider taking PrEP and 

can benefit from taking PrEP. However, he believes that people have been slow to discuss, 

consider, and take PrEP due to “stigma” surrounding it. Helping to remove the stigma from 

PrEP is one of the reasons he publicly announced that he is taking it. In a September 17, 2014 

article in the New York Times, Wiener is quoted as saying, “I definitely struggled with the 

decision about whether to be public about this because people will make a lot of assumptions 

and speculate,” . . . “But in the end I thought it was very important to be public given the district 

I represent and the community I represent precisely because we need to remove the stigma from 

PrEP.” In a September 18, 2014 interview with National Public Radio, Wiener is quoted as 

saying: “In order for PrEP to be successful, we have to do three things. . . . We need to raise 

awareness about it, make sure people know about it. . . . We need to secondly remove the 

stigma around it, so people are able to talk about it, are able to consider it, and finally, we need 

to expand access.” 

63. One of the “stigmas” surrounding PrEP is the issue of “risk compensation,” of 

people taking PrEP engaging in more risky behavior. 

64.  Wiener rejects this augment and believes it is stigmatizing and discouraging 

knowledge and use of PrEP. In the Huffington Post piece, Wiener states, “Some critics also 

view PrEP as a license for people to engage in risky behavior and assert that it will cause non-

HIV sexually transmitted infections to increase. No study to date has shown that those using 

PrEP increase risky behavior – such as reducing condom usage compared with before using 

PrEP – and there is evidence to the contrary. Indeed, this line of thinking – that promoting an 

effective prevention method will lead to irresponsible behavior – resembles some of the phony 

arguments used to attack the HPV vaccine by suggesting that getting vaccinated will lead young 

girls down a path to promiscuity.” In a September, 18, 2014 article in SFGate, Wiener is quoted 

as saying, “There are some people who are convinced PrEP is going to make people reckless, 

but that's a bogus argument. It's the same argument we've heard around birth control, and it's 
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very antipublic health,” Wiener said. “There's always a lot of judgment around sex.” Wiener is 

further quoted in the article as saying, “People need to feel comfortable talking about these 

issues and not think they're going to be stigmatized or denigrated if they talk about using it.” 

65. In his blog post, Wiener writes, “PrEP needs to be easily available to all 

communities and all income levels through public healthcare programs, including Medicaid.” 

(Id.) In the same blog post Wiener criticizes the arguments against PrEP, including those 

espoused by AHF. The same blog post notes that “organizations like San Francisco AIDS 

Foundation, Project Inform, and the AIDS Vaccine Advocacy Coalition have been working on 

the front lines to ensure that the promise of PrEP is fully realized.” SFAF was one of the 

opponents of the release of AHF’s Permit, as noted above. 

66. On or about September 18, 2014, San Francisco Supervisor David Campos 

announced that he will introduce legislation to publicly subsidize Truvada sales in San 

Francisco. (Amanda Holpuch, Truvada Has Been Called the ‘Miracle’ HIV Pill – So Why Is 

Uptake So Slow?, The Guardian (Sept. 18, 2014), 

http://www.theguardian.com/world/2014/sep/18/truvada-mircle-pill-prevent-hiv-

controversy/print (quoting AHF President Michael Weinstein in opposition to PrEP, and citing 

Defendant Wiener’s support of PrEP).) That same day, Defendant Wiener spoke at a rally at 

City Hall in support of Supervisor Campos’ proposal. 

67. On November 4, 2014, the Board of Supervisors finally passed Ordinance No. 

229-14 (a true and correct copy of which is attached as Exhibit E), allocating $301,600 for “for 

HIV prevention support for access to PreExposure Prophylaxis.” That ordinance was approved 

by the Mayor on or about November 13, 2014.  

68. AHF is informed and believes and thereon alleges that Defendants enacted the 

Controls in retaliation against AHF for engaging in its aforementioned protected First 

Amendment activities.  

69. AHF is further informed and believes and thereon alleges that Defendants’ 

enactment of the Controls would not have occurred but for AHF’s engaging in the 

aforementioned protected First Amendment Activities. It is Wiener’s intent to punish AHF for 
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speech he considers stigmatizing, and to chill further expression of these stigmatizing ideas, so 

that wider-scale use of PrEP (and the hoped-for reduction in HIV infection) can occur. As 

Wiener states in the Huffington Post piece, “As an elected official in this role, I have an 

obligation to do everything in my power to support those living with HIV, increase public 

awareness about effective HIV prevention, and reduce stigma and shame.” 

 
COUNT ONE AGAINST ALL DEFENDANTS 

WRIT OF MANDATE (California Code of Civil Procedure §1085 or §1094.5) 
TO SET ASIDE THE PLANNING COMMISSIONS’ DISAPPROVAL OF  
AHF’S APPLICATION FOR CONDITIONAL USE AUTHORIZATION 

 

70. AHF incorporates by reference paragraphs 1-69. 

71. Pursuant to an agreement with the City and on May 20, 2015, AHF (through 

Dale Gluth) filed an application for conditional use authorization (the “Application”) to allow a 

Formula Retail Pharmacy within the Castro Street Neighborhood Commercial District (hereafter 

the “CU”).  

72. On January 4, 2016, the Planning Department prepared an executive summary of 

AHF’s Application and a draft motion for the Commission. Attached as Exhibit F is a true and 

correct copies of the executive summary and draft motion. These documents recommended 

granting AHF’s Application with certain conditions.  

73. On January 14, 2016, the Commission conducted a public hearing on the 

Application. 

74. On January 28, 2016, the Commission issued its decision to disapprove AHF’s 

Application (hereafter, referred to as the “Decision”). Attached as Exhibit G is a true and 

correct copy of that decision.  

75. The Commission’s action in disapproving the Application constituted a 

prejudicial abuse of discretion in that the Commission failed to proceed in the manner required 

by law, its decision is not supported by its findings and its findings are not supported by 

substantial evidence. The Commission abused its discretion when it made certain 

determinations under Planning Code section 703.3 (the Formula Retail requirements). The 
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following findings were either not supported by substantial evidence or required a finding that 

the Application should be approved: 

a. The Commission provided a statement of facts regarding the existing 

concentrations of formula retail uses within the district. (See Decision 

6(A)(a).) This statement was a statement of fact and did not disapprove of the 

Application.  

b. The Commission determined that the ability of similar retail uses within the 

district “adequately provide the neighborhood’s pharmaceutical needs 

through formula retail outlets.” (See Decision 6(A)(b).) The Commission  

failed to consider that the CU would move AHF’s current pharmacy to a new 

location and would not create any additional pharmacies in the area. The 

Commission should have found that this fact supported approval of the 

Application because there would be no change in the number of formal retail 

pharmacies in the district.  

c. The Commission considered the compatibility of the proposed formula retail 

use with the existing architectural and aesthetic character of the district and 

found the CU incompatible. The Commission found that the “proposal 

includes minor alterations to the existing awning.” (See Decision 6(A)(c).) 

This finding supports approving the Application. The Commission then 

abused its discretion and found that an “inactive (pharmacy) use is 

incompatible with the aesthetic of the district.” (See Decision 6(A)(c).) This 

finding is not supported by substantial evidence and this finding is irrelevant 

to the factors to be considered in this subsection because “inactive” use is not 

the same as aesthetic character in a district. In addition, the Commission 

should have found that the pharmacy was compatible with the aesthetic of the 

district because it “focuses on health issues impacting the gay community” as 

was the recommended finding in the draft motion. In addition, the pharmacy 

would clearly be compatible with AHF’s medical facility already located at 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 16 of 253



 

              
-17- 

PETITION FOR WRIT OF ADMINISTRATIVE MANDATE AND COMPLAINT FOR DAMAGES; DEMAND FOR JURY TRIAL 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Z
A

C
K

S,
 F

R
E

E
D

M
A

N
 &

 P
A

T
T

E
R

SO
N

, P
.C

. 
23

5 
M

O
N

T
G

O
M

E
R

Y
 S

T
R

E
E

T
, S

U
IT

E
 4

00
 

SA
N

 F
R

A
N

C
IS

C
O

, C
A

L
IF

O
R

N
IA

 9
41

04
 

the Project Site. The Commission also abused its discretion by finding that 

the Project Site was in a “high traffic area of the District” without substantial 

evidence. The Commission also abused its discretion because whether the 

Project Site is in a “high traffic” area is irrelevant to the factors to be 

considered in this subsection. 

d. The Commission considered the existing retail vacancies within the district, 

found that there were two vacancies within 300 feet of the Project Site and 

found that approval of the Application would create a third vacancy. The 

Commission members “expressed concerns regarding the impacts this 

potential new vacancy would have on the . . . district.”  (See Decision 

6(A)(d).) The Commission member’s concern regarding the impact of one 

additional vacancy is not a finding. In addition, it is not supported by 

substantial evidence because there was evidence that the owner of the current 

pharmacy location indicated that he had already received inquiries regarding 

future occupancy and has no concern regarding the ability to rent the space. 

In addition, the Commission failed to consider that if the Application was not 

granted then part of the Project Site would likely be vacant.  

e. The Commission considered information on the existing mix of Citywide-

serving retail uses and neighborhood-serving retail uses within the district. 

(See Decision 6(A)(e).) The Commission provided information but did not 

provide an analytical bridge between this information and its decision to 

disapprove of the Application.  

f. The Commission considered additional data and analysis set forth in the 

Performance-Based Design Guidelines adopted by the Planning Commission. 

(See Decision 6(A)(f).)The Commission provided information but did not 

provide an analytical bridge between this information and its decision to 

disapprove of the Application. 

76. The Commission considered the hours of operation for the CU under Planning 
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Code section 715.27. The Commission made a finding regarding the current hours of operation 

of the pharmacy. These hours of operation were within the hours permitted under section 715.27 

and thus, supported approving the Application. Despite this, the Commission members “had 

concerns that the existing businesses had limited hours of operation, and constituted an inactive 

use which posed concerns for a lack of activity on the street frontage.” (See Decision 6(D).) The 

Commission members’ “concerns” are not findings and cannot be used to support their decision 

to disapprove the Application. In addition, the determination of “inactive use” is not supported 

by substantial evidence and is not relevant to a finding under this section. Finally, if the 

Commission was concerned with the hours of operation of the pharmacy, it could have 

conditioned approval on an increase in the hours of the pharmacy. 

77. The Commission’s action in disapproving the Application constituted a 

prejudicial abuse of discretion in that the Commission failed to proceed in the manner required 

by law, its decision is not supported by its findings and its findings are not supported by 

substantial evidence. The Commission erred when it made certain determinations under 

Planning Code section 145.1, which requires the Commission to consider street frontages in the 

district. (See Decision 6(G)). The Commission found that “[t]here are no changes proposed to 

the commercial frontage.” This finding by the Commission supports approval of the 

Application. The Commission then committed an abuse of discretion because it “expressed 

concern that the proposed pharmacy use would not adequately activate this area of Castro 

Street.” This “concern” is not a finding, irrelevant to this factor and not supported by substantial 

evidence.  

78. The Commission considered compliance with other sections in the Planning 

Code and found that the CU was either consistent with that use or not applicable to the 

consideration.  (See Decision 6(B), 6(C), 6(E), 6(F) and 6(H).) Thus, these findings supported 

approval of the Application.  

79. The Commission considered the criteria under Planning Code section 303 and 

found that “[o]n balance, the project does comply with said criteria…” (See Decision 7.) This 

finding supported approval of the Application.  
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80. The Commission’s action in disapproving the Application constituted a 

prejudicial abuse of discretion in that the Commission failed to proceed in the manner required 

by law, its decision is not supported by its findings and its findings are not supported by 

substantial evidence. The Commission erred when it made certain determinations under 

Planning Code section 303(c)(3) regarding whether the Project is consistent with the City of San 

Francisco’s General Plan (see Decision 8), including:  

a. The Commission considered Policy 1.3 regarding locating “commercial and 

industrial activities according to the generalized commercial and industrial 

land use plan. The Commission correctly found that “the Project Site is 

located within a Neighborhood Commercial District.” This finding supports a 

determination that the Application is consistent with this policy. However, 

the Commission abused its discretion by considering irrelevant matters, 

which were not supported by substantial evidence. The Commission 

members “felt the proposed development will not provide desirable goods 

and services to the neighborhood because there are a significant number of 

existing pharmacies in close proximity to the Project Site.” (See Decision 8 

(Policy 1.3).) And that “neighbors and members of the Commission 

expressed concern that the Project would create an inactive space in a ground 

floor retail space in an active block of Castro Street.” (See Decision 8 (Policy 

1.3).) These statements are irrelevant to Policy 1.3. In addition, they are not 

supported by substantial evidence. The Application would not add a new 

pharmacy, but would move the location of an existing pharmacy less than 

300 feet. The CU would add the pharmacy to an already existing medical 

office and thus would not significantly change the use in the ground floor. 

The Commission also ignored that a disapproval of the Application would 

likely result in a portion of the Project Site being vacant. 

b. The Commission considered Policy 2.1 regarding seeking “to retain existing 

commercial and industrial activity and to attract new such activity to the 
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City.” The Commission correctly found that “the Project will retain an 

existing commercial activity….” (See Decision 8 (Policy 2.13).) However, 

the Commission then abused its discretion by considering irrelevant matters, 

which were not supported by substantial evidence. The Commission stated 

that the CU “will not enhance the diverse economic base of the City because 

there are a significant number of existing pharmacies in close proximity to 

the Project Site.” (See Decision 8 (Policy 2.13).) This finding is irrelevant to 

Policy 2.1. In addition, the Commission failed to consider that if AHF’s 

pharmacy is permitted to move to the new location it would maintain the 

exact same number of pharmacies and would create a new opening in the 

district, which would create diversity by allowing a new business to move 

into the district.  

c. The Commission considered Policy 6.1 regarding encouraging “retention and 

provision of neighborhood-serving goods and services… while encouraging 

diversity among the districts.” The Commission noted that approval of the 

Project would create a vacancy in the district. The Commission failed to 

consider that the landlord believed it would not have trouble filling this 

vacancy and also failed to create an analytical bridge between one additional 

vacancy and incompatibility with Policy 6.1. The Commission also 

considered the number of pharmacies in the immediate Project area, but the 

Commission failed to note that the number of pharmacies in the area would 

not change. Finally, the Commission “expressed concern” that the CU would 

lack an active street front use. This concern is irrelevant to Policy 6.1 and is 

not supported by substantial evidence.  

81. The Commission considered the criteria under Policy 101.1(b) and correctly 

found that “[o]n balance, the project does comply with said criteria…” (See Decision 9.) This 

finding supported approval of the Application. 

82. The Commission found that the CU “is inconsistent with and would not promote 
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the general and specific purposes of the Code provided under section 101.1(b) in that, as 

designed, the Project would not contribute to the character and stability of the neighborhood or 

constitute a beneficial development.” (See Decision 10.) The Commission abused its discretion 

in making this finding because it is not supported by the substantial evidence and is not 

supported by the Commission’s finding the Application complies with the policies listed in 

section 101.1(b).  

83. The Commission found that the “approval of the Conditional Use authorization 

would not promote the health, safety and welfare of the City.” (See Decision 11.) The 

Commission abused its discretion in making this decision because it is not supported by 

substantial evidence and is not supported by the findings.  

84. AHF seeks a writ of mandate as prayed for below and contends that the 

Commission’s disapproval of the Application is an abuse of discretion. 

85. AHF did not file an appeal of the Decision to the Board of Supervisors because 

doing so would be futile. Given the conduct by the Board of Supervisors as alleged above, 

which forced AHF to file the Application in the first place, it was clear that the Board of 

Supervisors would uphold the disapproval of the Application. In addition, the Commission’s 

decision to go against the recommendation in the executive summary without a sufficient 

explanation shows that there was a plan to force AHF to file an application for conditional use 

authorization in order to deny that request and stop AHF from moving its pharmacy. 

86. AHF does not have a plain, speedy, or adequate remedy in the ordinary course of 

law, and therefore writ relief is necessary to deem the disapproval of AHF’s condition use 

authorization request invalid and to order the Commission to approval the Application.   

87. AHF is entitled to recover its attorneys’ fees under California Code of Civil 

Procedure §1021.5. 
COUNT TWO AGAINST ALL DEFENDANTS 

VIOLATION OF 42 U.S.C. § 1983 BY 
VIOLATION OF U.S. CONSTITUTION, AMENDMENT I 

RETALIATION FOR EXERCISING FIRST AMENDMENT RIGHT 
 

88. AHF incorporates by reference paragraphs 1-87. 
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89. AHF engaged in protected First Amendment activities as alleged above in 

paragraphs 55-69.  

90. AHF is informed and believes that the Defendants enacted the Controls to force 

AHF to apply for a conditional use authorization in retaliation against AHF for engaging in its 

aforementioned protected First Amendment activities. During the hearing before the 

Commission, members of the community expressed concern and sometimes anger over AHF’s 

protected First Amendment activities as described above. AHF is also informed and believes 

and thereon alleges that Defendants disapproved of the Application in retaliation against AHF 

for engaging in its aforementioned protected First Amendment activities.   

91. AHF is further informed and believes and thereon alleges that Defendants’ 

disapproval of the Application would not have occurred but for AHF’s engaging in the 

aforementioned protected First Amendment Activities.  

PRAYER 

By reason of the foregoing acts, AHF prays the Court: 

1. For a writ of mandate or other appropriate relief, including a mandatory 

injunction, directing and commanding Defendant Commission to approve AHF’s conditional 

use authorization request; 

2. For an award of damages in the amount of $500,000; 

3. For an award of attorney’s fees (under Code of Civil Procedure section 1021.5 

and/or Government Code section 800), and costs as allowed by law; and 

4. For any other relief that the Court deems just and proper. 

 

Date: April 28, 2016    ZACKS, FREEDMAN & PATTERSON, P.C. 
      235 Montgomery Street, Suite 400 
      San Francisco, CA 94104 
 
 
      By: /s/ Ryan J. Patterson  
       Ryan J. Patterson 
       Attorneys for AHF  
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DEMAND FOR JURY TRIAL 

  Petitioner/Plaintiff AHF hereby demands trial by jury. 

 

Date: April 28, 2016    ZACKS & FREEDMAN, P.C. 
      235 Montgomery Street, Suite 400 
      San Francisco, CA 94104 
 
      By: /s/ Ryan J. Patterson   
       Ryan J. Patterson 
       Attorneys for AHF 
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FILE NO. 140736 RESOLUTION NO. 238-14 

1 [Interim Zoning Controls - Formula Retail Uses in the Castro Street Neighborhood 
Commercial District] 

2 

3 Resolution imposing interim zoning controls for an 18-month period in the Castro 

4 Street Neighborhood Commercial District to require a Conditional Use authorization by 

5 the Planning Commission under Planning Code, Section 303(i), for a proposed use that 

6 has been determined to be Formula Retail even if a project sponsor subsequently 

7 removes one or more distinguishing Formula Retail Use features from the project 

8 proposal; and making environmental findings, and findings of consistency with the 

9 General Plan, and with the eight priority policies of Planning Code, Section 101.1. 

10 

11 WHEREAS, Planning Code, Section 306.7, permits the imposition of interim zoning 

12 controls that promote the public interest, including but not limited to (a) development and 

13 conservation of the City's commerce and industry to maintain the City's economic vitality and 

14 maintain adequate services for its residents, visitors, businesses and institutions, and (b) 

15 preservation of neighborhoods and areas of mixed residential and commercial uses and their 

16 existing character; and 

17 WHEREAS, Planning Code, Section 703.3(b), defines a "Formula Retail Use" as "a 

18 type of retail sales activity or retail sales establishment which, along with eleven or more other 

19 retail sales establishments located in the United States, maintains two or more of the following 

20 features: a standardized array of merchandise, a standardized facade, a standardized decor 

21 and color scheme, a uniform apparel, standardized signage, a trademark or a servicemark," 

22 which features are also defined in Section 703.3(b); and 

23 WHEREAS, Formula Retail Uses in specified zoning districts are either permitted, 

24 prohibited, or require a Conditional Use authorization from the Planning Commission; and 

25 

Supervisors Wiener, Campos and Mar 
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1 WHEREAS, These interim zoning controls furthers the City's interests set forth in 

2 Planning Code, Section 703.3(a); and 

3 WHEREAS, Planning Code, Section 303(i), establishes criteria for the Planning 

4 Commission to consider when hearing requests for Conditional Use authorization for a 

5 Formula Retail Use, which include: the existing concentrations of Formula Retail Uses within 

6 the district; the availability of other similar retail uses within the district; the compatibility of the 

7 proposed Formula Retail Use with the existing architectural and aesthetic character of the 

8 district; the existing retail vacancy rates within the district; and the existing mix of Citywide 

9 retail uses and neighborhood-serving retail uses within the district; and 

1 O WHEREAS, The Castro Street Neighborhood Commercial District (NCO), established 

11 in Planning Code, Section 715.1, has special controls that are designed, among other things, 

12 to promote a balanced mix of uses and to preserve the existing equilibrium of neighborhood-

13 serving convenience and specialty commercial uses; and 

14 WHEREAS, The City is currently investing considerable capital resources in improving 

15 Castro Street included within the NCO area in order to enhance pedestrian activities; and 

16 WHEREAS, The Castro Street NCO requires a Conditional Use authorization for 

17 Formula Retail Uses; and 

18 WHEREAS, Both Planning Code, Section 703.3(i), and Planning Code, Section 

19 303(i)(8), provide that if the City determines that a building permit application or building 

20 permit subject to the Formula Retail Use controls of the Planning Code is for a Formula Retail 

21 Use, the building permit applicant or holder bears the burden of proving to the City that the 

22 proposed or existing use is not a Formula Retail Use; and 

23 WHEREAS, A problem in San Francisco's Citywide Formula Retail Use controls has 

24 been identified in the Castro Street (NCO) in that, despite the fact that once the City has 

25 determined that a proposed use is a Formula Retail Use the Planning Code puts the burden 

Supervisors Wiener, Campos and Mar 
BOARD OF SUPERVISORS 
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1 on a project sponsor to prove that it is not, a project sponsor can easily manipulate the 

2 Formula Retail Use features to evade the Conditional Use authorization requirement; and, 

3 WHEREAS, The Planning Commission is in the process of considering updates to the 

4 Formula Retail Use controls that would apply Citywide; and 

5 WHEREAS, Any Planning Commission recommendation for updates to the Citywide 

6 Formula Retail controls is likely months away; and 

7 WHEREAS, Any recommendation on the imposition, on a Citywide basis, of these 

8 interim controls proposed herein for the Castro Street NCO is best handled by the Planning 

9 Commission as part of its larger, comprehensive analysis; yet there is an urgent need to 

1 O address this problen;i for the Castro Street NCO; and 

11 WHEREAS, These interim controls proposed herein for the Castro Street NCO will 

12 allow time for the orderly completion of a planning study and for the adoption of appropriate 

13 legislation; and 

14 WHEREAS, The Board of Supervisors ("Board") has considered the impact on the 

15 public health, safety, peace and general welfare if the interim controls proposed herein for the 

16 Castro Street NCO are not imposed; and 

17 WHEREAS, The Board has determined that the public interest will best be served by 

18 imposition of these interim controls for the Castro Street NCO in order to ensure that the 

19 comprehensive legislative scheme that may be ultimately adopted is not undermined during 

20 the planning and legislative process for permanent controls; and 

21 WHEREAS, The Board makes the following findings of consistency with the Priority 

22 Policies set forth in Planning Code, Section 101.1: By adding additional criteria for defining a 

23 Formula Retail Use in the Castro Street NCO, these interim controls advance Priority Policy 1 

24 that existing neighborhood-serving retail uses be preserved and enhanced and Priority Policy 

25 2 that existing housing and neighborhood character be conserved and protected to preserve 

Supervisors Wiener, Campos and Mar 
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1 the cultural and economic diversity of our neighborhoods; further, these interim controls do not 

2 conflict with the other Priority Policies of Section 101.1; and 

3 WHEREAS, The Planning Department has determined that the actions contemplated in 

4 this Resolution are in compliance with the California Environmental Quality Act (California 

5 Public Resources Code sections 21000 et seq.) and the Board hereby affirms that 

6 determination. Said determination is on file with the Clerk of the Board of Supervisors in File 

7 No. 140736 and is incorporated herein by reference; now, therefore, be it 

8 RESOLVED, That in the Castro Street NCO, a Conditional Use authorization by the 

9 Planning Commission is required under Planning Code, Section 303(i), in circumstances 

1 O where there has been a determination by Department staff or a City board, commission, or 

11 agency that a proposed project is a Formula Retail Use and the project sponsor subsequently 

12 removes one or more of the Formula Retail Use features listed in Planning Code, Sections 

13 703.3(b) and 303(i), as defining a Formula Retail Use; and, be it 

14 FURTHER RESOLVED, That any proposed use in the Castro Street NCO within the 

15 scope of these interim controls that has not received a final decision on any required approval 

16 action by any City department, board, commission, or agency shall be covered by these 

17 interim controls; and, be it 

18 FURTHER RESOLVED, That upon imposition of these interim controls for the Castro 

19 Street NCO, the Planning Department shall conduct a study of the contemplated zoning 

20 proposal and propose permanent legislation to address the issues of manipulation of the 

21 Formula Retail Use features and disagreements between the Planning Department and 

22 project sponsors as to whether a proposed use is a Formula Retail Use; and, be it 

23 FURTHER RESOLVED, That these interim controls for the Castro Street NCO shall 

24 remain in effect for a period of 18 months unless extended in accordance with Planning Code, 

25 Section 306.7(h), or until permanent controls are adopted; and, be it 

Supervisors Wiener, Campos and Mar 
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1 FURTHER RESOLVED, That the Planning Department shall provide reports to the 

2 Board pursuant to Planning Code, Section 306.?(i). 

3 

4 APPROVED AS TO FORM: 

5 DENNIS J. HERRERA, City Attorney 

6 

7 

8 

9 

By: ,cq{;t/ tl ij,l )''"'·-
JU ITH A. BOYAJIAN J 

puty City Attorney 

10 n:\land\as2014\1400604\00934965.doc 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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City and County of San Francisco 
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Resolution 
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File Number: 140736 Date Passed: July 08, 2014 

Resolution imposing interim zoning controls for an 18-month period in the Castro Street 
Neighborhood Commercial District to require a Conditional Use authorization by the Planning 
Commission under Planning Code, Section 303(i), for a proposed use that has been determined to 
be Formula Retail even if a project sponsor subsequently removes one or more distinguishing 
Formula Retail Use features from the project proposal; and making environmental findings, and 
findings of consistency with the General Plan, and with the eight priority policies of Planning Code, 
Section 101.1. 
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FILE NO. 140844 

'\ 

AMENDED IN BOARD 
11/4/2014 ORDINANCE NO. 235 ... 14 

1 [Planning Code - Formula Retail and Large-Scale Retail Controls] 

2 

3 Ordinance amending the Planning Code to amend the definition of Formula Retail to 

4 include businesses that have 1149 or more outlets worldwide; expand the applicability 

5 of Formula Retail controls to other types of uses; require Conditional Use authorization 

6 for Formula Retail establishments in the C-3-G district with facades facing Market 

7 Street, between 6th Street and the intersection of Market Street, 12th Street and 

8 Franklin Street; provide a method for calculating the concentration of formula retail 

9 establishments in a certain area; require Planning Department staff to recommend 

10 disapproval of new formula retail in the Upper Market Neighborhood Commercial 

11 District based on concentration of existing Formula Retail; delete the requirement for 

12 Conditional Use authorization when a Formula Retail establishment changes operator 

13 but remains the same size and use category; define intensification and abandonment 

14 for Formula Retail uses; require Formula Retail uses to comply with performance 

15 guidelines; amend the Conditional Use criteria for Large-Scale Retail Uses, and for 

16 Formula Retail uses of 20.000 gross square feet or greater except for General and 

17 Specialty Grocery stores, to require an economic impact study and establish new fees 

18 for said study; require 30 days' public notice for conditional use hearings on proposed 

19 Formula Retail uses; amend Neighborhood Commercial Districts that required 

20 Conditional Use for Financial and Limited Financial Services to principally permit 

21 Financial and Limited Financial Services except in the Castro Street Neighborhood 

22 Commercial District. Upper Market Neighborhood Commercial Transit District, and 24th 

23 Street - Noe Valley Neighborhood Commercial District; delete the Conditional Use 

24 requirement for Walk-Up Facilities that are not set back 3 feet; and correct various 

25 Code provisions to ensure accuracy of cross-references; and adopting findings, 

Supervisor Mar 
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I 
1 ' including environmental findings, Planning Code, Section 302 findings, and findings of 

2 consistency with the General Plan, and the eight priority policies of Planning Code, 

3 Section 101.1. 

4 

5 

6 

7 

8 

9 

NOTE: Unchanged Code text and uncodified text are in plain Arial font. 
Additions to Codes are in single-underline italics Times New Roman font. 
Deletions to Codes are in strikethrough italics Times 1'le1+· Roman font. 
Board amendment additions are in double-underlined Arial font. 
Board amendment deletions are in strikethrough Arial font. 
Asterisks (* * * *} indicate the omission of unchanged Code 
subsections or parts of tables. 

1 O Be it ordained by the People of the City and County of San Francisco: 

11 Section 1. Findings. 

12 (a) The Planning Department has determined that the actions contemplated in this 

13 ordinance comply with the California Environmental Quality Act (California Public Resources 

14 Code Sections 21000 et seq.). Said determination is on file with the Clerk of the Board of 

15 Supervisors in File No. 140844 and is incorporated herein by reference. The Board of 

16 Supervisors hereby affirms this determination. 

17 (b) On July 7, 2014, the Planning Commission, in Resolution No. 19193, adopted 

18 findings that the actions contemplated in this ordinance are consistent, on balance, with the 

19 City's General Plan and eight priority policies of Planning Code Section 101.1. The Board 

20 adopts these findings as its own. A copy of said Resolution is on file with the Clerk of the 

21 Board of Supervisors in File No. 140844, and is incorporated herein by reference. 

22 (c) Pursuant to Planning Code Section 302, this Board finds that this Planning Code 

23 Amendment will serve the public necessity, convenience, and Vl(elfare for the reasons set forth 

24 in Planning Commission Resolution No. 19193 and the Board incorporates such reasons 

25 herein by reference. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Section 2. The Planning Code is hereby amended by moving Subsection 303(i) to new 

Section 303.1 and amending those provisions to read as follows, and revising Section 303 to 

read as follows: 

Section 303. CONDITIONAL USES. 

* * * * 

(i) Formula Retail Uses. See Section 303.1 for Formula Retail uses. 

(1) Formula Retail Use. A formufo retail use is hereby defined as a type of retail sales 

I activity or retail sales establishment rj!hich has eleven or more other retail sales establishments located 
I 

in the United States. In addition to the eleven establishments, the business maintains two or more of the 

foUmdng features: a standaniized array &/merchandise, a standardizedfacade, a standardized decor 

and color scheme, uniform apparel, standardized signage, a trademark or a ser';licemark. 

?4) Standardized array o.fmerchandise shall be defined as 50% or more afin 

(BJ Trademark shall be defined as a H'ord, phrase, symbol or design, or a 

combination o.Fwords, phrases, symbols or designs that identifies and distinguishes the source o.f the 

goods from one partyfrom those afothers. 

(CJ Servicemark shall be defined as word, phrase, symbol or design, or a 

combination ofwords, phrases, symbols or designs that identifies and distinguishes the source afa 

servicefrom onepartyfrom those ofothers. 

(DJ Decor shall be defined as the style of interiorfitrnishings, ~which may 

include but is not limited to, style of furniture, wall coverings or permanentfixtures. 

(E) Color Scheme shall be defined as selection of colors used throughout, such 

as on the furnishings, permanentfixtures, and wall cowrings, or as used on the facade. 

(F) F&cade sh&ll be d(}jined as the face or front o.fa building, including 

awnings, looking onto a street or an open space. 

Supervisor Mar 
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1 (G) Uniform Apparel shall be dt7fined as standardized items o.f clothing 

2 ' including but not limited to standardized aprons, pants, shirts, smocks or dresses, hat, andpins (other 

3 than name tags) as rvell as standardized colors of clothing. 

4 (H) Signagc shall be defined as business sign pursuant to Section 602. 3 of the 

5 Planning Code. 

6 (2) "Reiail Sales Activity or Retail Sales Establishment. " For the purposes of 

7 subsection (i), a retail sales activity or retail sales establishment shall include the following uses, as 

8 defined in Article 7 and Article 8 o.fthis Code: "Bar," "Drive up Facility, " "Eating and Drinking Use," 

9 "Liquor Store, " "Sales and Service, Other Retail, " "Restaurant, " "Limited Restaurant, " "Take Out 

1 0 Food, " "Sales and Service, Retail, " "Service, Financial; " "}ifo1Jic Theater, " and "Amusement and Game 

11 Arcade. " 

12 (3) Conditional Use Criteria. With regard to a conditional use authorization 

13 application for a formula retail use, the Planning Commission shall consider, in addition to the criteria 

14 set forth in Subsection (c) above: 

15 ?4) The existing concentrations offormula retail uses within the district. 

16 (B) The a',;ailability of other similar retail uses H'ithin the district. 

17 (C) The compatibility o.f thc proposed formula retail use with the existing 

18 architectural and aesthetic character of the district. 

19 

20 

(D) The existing retail vacancy rates within the district. 

(E) The existing mix o,f Citywide serving retail uses and neighborhood 

21 serving retail uses H'ithin the district. 

22 (4) Conditional Use Authorization Requir~d. A Conditional Use Authorization shall be 

2 3 required fer a Formula Retail use in the folloH·ing zoning districts unless explicitly exempted: 

24 

25 

(,4) All 1'leighborhood Commercial Districts in Article 7; 

i 
(B) All }p{ixcd Use General Districts in Section 840; 

I
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(C) All [lrbcm }.fixed Use Districts in Section 843; 

(D) All Residential Commercial Districts as defined in Section 206. 3; 

(E) Japantown Special Use District as defined in Section 249. 31; 

(F) Chinato-Pl'n Community B};{Siness District as defined in Section 810.1; 

(G) Chinatown Residential/Neighborhood Commercial District as defined in 812.1; 

(H) Western So}..fa Planning Area Special Use District as defined in 823; 

(I) Residential Transit Oriented Districts as defined in 206. 4 and 206. 5; 

(J) Limited Conforming UsedVon Conforming Use in RH RA/. RTO and RED 

Districts. 

(K) Third Street F'ormula Retail Restricted [lse District, as defined in Section 786. 

(5) Formula Retail Uses 1Vot Permitted. Formula Retail Uses are not permitted in the 

12 following zoning districts: 

13 

14 

15 

16 

~4) Hayes Gough }/eighborhood Commercial Transit District; 

(B) North Beach 1'leighborhood Commercial District; 

(C) Chinatmni Visitor Retail District; 

(D) Upper F'illmore District does notpermit Formula Retail uses that are also 

17 Restaurant or Limited Restaurant uses as defined in Section 790. 90 and 790. 91; 

18 (E) Broadway Neighborhood Commercial District does not permit iDormula Retail 

19 uses that are also Restaurant or Limited Restaurant uses as defined in Section 790. 90 and 790. 91; 

20 (F) }.fission Street Formula Retail Restaurant Subdistrict does not permit Formula 

21 Retail uses that are also Restaurant or Limited Restaurant uses as defined in Section 790. 90 and 

22 790.91; 

23 (G) Geary Boulevard Formula Retail Pet Supply Store and Formula Retail Eating 

24 and Drinking Subdistrict does notpermit Formula Retail };{SeJ that are also either a Retail Pet Supply 

25 Store or an Eating and Drinking use as set forth in Section 781. 4; 

I 
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1 (H) Tarailal Street Restaurant Subdistrict does Hotpermit :Formula Retail uses that 

2 are also RestauraHt or Limited Restau-raHt uses as defined in Section 790. 90 aHd 790. 91; 

3 (6) Neighborhood Commercial Notification and Design Review. Any building perm it 

4 application for a '~10rmula retail use" as defined in this section and located ·within a Neighborhood 

5 Commercial District in Article 7 shall be subject to the I'leighborhood Commercial NotijicatioH and 

6 Design Rm»ie·w :Procedures of-Section 312 o.f this Code. 

7 (7) Change in Use. A change from one formula retail use to another requires a new 

8 Conditional Use Authoriwtion, whether or not a ConditioHal Use Authorization ·would otherwise be 

9 required by the particular change in use in question. This Conditional Use Authoriwtion requirement 

10 also applies to changesfrom Formula Retail operator to another within the same use category. A new 

11 Conditional Use Authorization shall not apply to a change in a formula use retailer that meets the 

12 jfOllowing criteria: 

13 ~4) the formula use operation remains the same in terms a.fits size, fimction and 

14 1 general merchandise offering as determined by the Zoning Administrator, and 
I 

15 (B) the change in tlw JIOrmula retail use operator is the result of the business being 

16 purchased by another JIOrmula retail operator ·who will retain aU components of the existing retailer, 

17 inciuding but not limited to the signage for the premises, the name of the premises and the general 

18 merchandise offered on the premises. 

19 The new operator shaU comply with all conditions ofapprovalpreviously imposed on the 

20 existing operator, including but not limited to signage programs and hours of operation; and shaU 

21 conduct the operation generally in the same manner and offer essentiaUy the same services and/or type 

22 of merchandise; or seek and be granted a new Conditional Use Authorization. 

23 

24 

25 

(8) Determination a/Formula Retail Use. In those areas in VrJhich '~IOrmula retail uses 

I are prehihiled, any huiidingpermit tffJP/icalion determined by lhe City to be fer a ''.formultt PC tail HSe" 

I\ that does not identify the use as a '~IOrmula retail use " is incompiete and cannot be processed until the 

I
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I' 

1 omission is corrected. Any buil-dingpermit apprm1ed that is detennined by the City to have been, at the 

2 time o.fapplication, for a "formula retail use 11 that did not identify the use as a 'formula retail use 11 is 

3 subject to revocation at any time. If the City determines that a building permit application or building 

4 permit subject to this Section of the Code is for a 'formula retail use", the building permit application 

5 or holder bears the burden ofprming to the City that the proposed or existing use is not a '~+ormula 

6 retail use ". 

7 (il) Large-Scale Retail Uses. With respect to applications for the establishment of 

8 large-scale retail uses under Section 121.6, except for General or Specialty Grocery stores as 

9 defined in l\rticles 2, 7 and 8, in addition to the criteria set forth in Subsections (c) and (d) 

1 O above, the Commission shall consider the following: 

11 (1) The extent to which the retail use's parking is planned in a manner that 

12 creates or maintains active street frontage patterns; 

13 (2) The extent to which the retail use is a component of a mixed-use project or 

14 is designed in a manner that encourages mixed-use building opportunities; 

15 (3) The shift in traffic patterns that may result from drawing traffic to the 

16 location of the proposed use; and 

17 (4) The impact that the employees at the proposed use will have on the 

18 demand in the City for housing, public transit childcare, and other social services:-,· and 

19 (5) An economic impact study. The P fanning Departments hall prepare an economic 

20 impact study using qualified eCity staff or shall select a consultant from a pool ofpre-qualified 

21 consultants to prepare the economic impact study required by this Ssubsection. The analysis, in the 

22 form of a study, shall be considered by the Planning Commission in its review oft he application. The 

23 applicant shall bear the cost ofpaying the consultant (or his or her work preparing the economic 

24 impact study, and any necessary documents prepared as part of that study. The applicant shall also 

25 pay an administrative fee to compensate Planning Department and City stafffor its time reviewing the 
I 
1

1
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

study, as set forth in Section 359 ofthis Code. The study shall evaluate the potential economic impact 

ofthe applicant's proposed project, including: 

(A) Employment Analysis. The report shall include the following employment 

information: a projection of both construction-related and permanent employment generated by the 

proposed project±; an analysis of 'Nhether the proposed projeet 'Nill result in a net increase or 

decrease in permanent employment in the impact area; and a discussion of whether the employer 

of the proposed project will pay a living wage, inclusive of non-salary benefits expected to be provided, 

relative to San Francisco 's cost ofliving. 

(B) Fiscal Impact. The report shall itemize public revenue created by the 

proposed project and public services needed because ofthe proposed project, relative to net fiscal 

impacts to the General Fund. The impacts to the City's public facilities and infrastructure shallshould 

1 
be estimated using the eCity 's current assumptions in existing nexus studies (including area plan, 

transit, open space in-lieu tee and other impact tees), and should account for any contributions the 

proposed project would make through such impact tee payments. 

(C) Leakage Analysis Study. This portion ofthe report shall be twofold: both 

quantitative and qualitative. The quantitative portion shall provide an analysis of whether the 

proposed project will result in a net increase or decrease in the capture of spending by area residents 

on items that would otherwise be purchased outside the area. The area to be studied for potential 

economic impacts of the proposed project shall be determined by the City in consultation with the 

expert conducting the study as different sizes of study areas would be pertinent depending on a 

multitude of.factors, including but not limited to, size and type ofthe proposed store. This quantitative 

leakage analysis should be paired with a qualitative assessment of whether the proposed use would 

complement existing merchandise selection in the area by adding greater variety of merchandise, 

I bolstering the strength of an existing retail cluster, or matching evolving consumer preferences. 
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* * * * 
LikLMovie Theater Uses. 

(1) With respect to a change in use or demolition of a movie theater use as set 

forth in Sections 221.1, 703.2(b )(1 )(B)(ii), 803.2(b )(1 )(B)(iii) or 803.3(b )( 1 )(B)(ii), in addition to 

the criteria set forth in Subsections (c) and (d) above, the Commission shall make the 

following findings: 

(A) Preservation of a movie theater use is no longer economically viable 

and cannot effect a reasonable economic return to the property owner; 

(i) For purposes of defining "reasonable economic return," the 

Planning Commission shall be guided by the criteria for "fair return on investment" as set forth 

in Section 228.4(a). 

(B) The change in use or demolition of the movie theater use will not 

undermine the economic diversity and vitality of the surrounding Neighborhood Commercial 

District; and 

(C) The resulting project will preserve the architectural integrity of 

important historic features of the movie theater use affected. 

(~l) Relocation of Existing General Advertising Signs pursuant to a General 

, Advertising Sign Company Relocation Agreement. 

I (1) Before the Planning Commission may consider an application for a 

1
1 conditional use to relocate an existing lawfully permitted general advertising sign as 
I 
\ authorized by Section 611 of this Code, the applicant sign company must have: 

I 
(A) Obtained a current Relocation Agreement approved by the Board of 

Ii Supervisors under Section 2.21 of the San Francisco Administrative Code that covers the sign 

II or signs proposed to be relocated; and 

11 

1

1 \ Supervisor Mar 
i I BOARD OF SUPERVISORS 

II 

Page 9 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 41 of 253



1 (B) Submitted to the Department a current sign inventory, site map, and 

2 the other information required under Section 604.2 of this Code; and 

3 (C) Obtained the written consent to the relocation of the sign from the 

4 owner of the property upon which the existing sign structure is erected. 

5 (D) Obtained a permit to demolish the sign structure at the existing 

6 location. 

7 (2) The Department, in its discretion, may review in a single conditional use 

8 application all signs proposed for relocation by a general advertising company or may require 

9 that one or more of the signs proposed for relocation be considered in a separate application 

1 O or applications. Prior to the Commission's public hearing on the application, the Department 

11 shall have verified the completeness and accuracy of the general advertising sign company's 

12 sign inventory. 

13 (3) Only one sign may be erected in a new location, which shall be the same 

14 square footage or less than the existing sign proposed to be relocated. In no event may the 

15 square footage of several existing signs be aggregated in order to erect a new sign with 

16 greater square footage; provided however the square footage of one or more existing signs 

17 may be disaggregated in order to erect multiple smaller signs with lesser total square footage. 

18 (4) In addition to applicable criteria set forth in subsection (c) above, the 

19 Planning Commission shall consider the size and visibility of the signs proposed to be located 

20 as well as the following factors in determining whether to approve or disapprove a proposed 

21 relocation: 

22 (A) The factors set forth in this subsection (A) shall weigh in favor of the 

23 Commission's approval of the proposed relocation site: 

24 

25 
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1 (i) The sign or signs proposed for relocation are lawfully existing 

2 but are not in conformity with the sign regulations that existed prior to the adoption of 

3 Proposition G on March 5, 2002. 

4 (ii) The sign or signs proposed for relocation are on a City list, if 

5 any, of priorities for sign removal or signs preferred for relocation. 

6 (iii) The sign or signs proposed for relocation are within, adjacent 

7 to, or visible from property under the jurisdiction of the San Francisco Port Commission, the 

8 San Francisco Unified School District, or the San Francisco Recreation and Park 

9 Commission. 

10 (iv) The sign or signs proposed for relocation are within, adjacent 

11 to, or visible from an Historic District or conservation district designated in Article 10 or Article 

12 11 of the Planning Code. 

13 (v) The sign or signs proposed for relocation are within, adjacent 

14 to, or visible from a zoning district where general advertising signs are prohibited. 

15 (vi) The sign or signs proposed for relocation are within, adjacent 

16 to, or visible from a designated view corridor. 

17 (B) The factors set forth in this Subsection (B) shall weigh against the 

18 Commission's approval of the proposed relocation: 

19 (i) The sign or signs proposed for relocation are or will be 

20 i obstructed, partially obstructed, or removed from public view by another structure or by 

21 landscaping. 

22 (ii) The proposed relocation site is adjacent to or visible from 

23 property under the jurisdiction of the San Francisco Port Commission, the San Francisco 

24 Unified School District, or the San Francisco Recreation and Park Commission. 

25 
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1 (iii) The proposed relocation site is adjacent to or visible from an 

2 Historic District or conservation district designated in Article 10 or Article 11 of the Planning 

3 Code. 

4 (iv) The proposed relocation site is within, adjacent to, or visible 

5 from a zoning district where general advertising signs are prohibited. 

6 (v) The proposed relocation site is within, adjacent to, or visible 

7 from a designated view corridor. 

8 (vi) There is significant neighborhood opposition to the proposed 

9 relocation site. 

1 O (5) In no event may the Commission approve a relocation where: 

11 (A) The sign or signs proposed for relocation have been erected, placed, 

12 replaced, reconstructed, or relocated on the property, or intensified in illumination or other 

13 aspect, or expanded in area or in any dimension in violation of Article 6 of this Code or without 

14 a permit having been duly issued; or 

15 (B) The proposed relocation site is not a lawful location under Planning 

16 Code Section 611 (c)(2); or 

17 (C) The sign in its new location would exceed the size, height or 

18 dimensions, or increase the illumination or other intensity of the sign at its former location; or 

19 (D) The sign in its new location would not comply with the Code 

20 requirements for that location as set forth in Article 6 of this Code; or 

21 (E) The sign has been removed from its former location; or 

22 (F) The owner of the property upon which the existing sign structure is 

23 erected has not consented in writing to the relocation of the sign. 

24 

25 
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1 (6) The Planning Commission may adopt additional criteria for relocation of 

2 general advertising signs that do not conflict with this Section 303(1) or Section 611 of this 

3 Code. 

4 (!m) General Grocery Store Uses. 

5 (1) With respect to a change in use or demolition of general grocery store use 

6 as set forth in Sections 218.2, 703.2(b)(1)(B)(iii), 803.2(b)(1)(B)(iv) or 803.3 (b)(1)(B)(iii) which 

7 use exceeds 5,000 gross square feet, in addition to the criteria set forth in Subsections (c) and 

8 (d) above, the Commission shall make the following findings: 

9 (A) Preservation of a general grocery store use is no longer economically 

1 O viable and cannot effect a reasonable economic return to the property owner. The 

11 Commission may disregard the above finding if it finds that the change in use or replacement 

12 structure in the case of demolition will contain a general grocery store that is of a sufficient 

13 size to serve the shopping needs of nearby residents and offers comparable services to the 

14 former general grocery store. 

15 (i) For purposes of defining "reasonable economic return," the 

16 Planning Commission shall be guided by the criteria for "fair return on investment" as set forth 

17 in Section 228.4(a). 

18 (B) The change in use or demolition of the general grocery store use will 

19 not undermine the economic diversity and vitality of the surrounding neighborhood. 

20 (mn) Tobacco Paraphernalia Establishments. 

21 (1) With respect to a Tobacco Paraphernalia Establishment, as defined in 

22 Section 227(v) of this Code, in addition to the criteria set forth in Subsections (c) and (d) 
I 

23 
1 

above, the Commission shall make the following findings: 

24 (A) The concentration of such establishments in the particular zoning 

25 
1 

district for which they are proposed does not appear to contribute directly to peace, health, 
11 
1
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1 safety, and general welfare problems, including drug use, drug sales, drug trafficking, other 

2 crimes associated with drug use, loitering, and littering, as well as traffic circulation, parking, 

3 and noise problems on the district's public streets and lots; 

4 (B) The concentration of such establishments in the particular zoning 

5 district for which they are proposed does not appear to adversely impact the health, safety, 

6 and welfare of residents of nearby areas, including fear for the safety of children, elderly and 

7 disabled residents, and visitors to San Francisco; and 

8 (C) The proposed establishment is compatible with the existing character 

9 of the particular district for which it is proposed. 

1 O (ge) Massage Establishments. 

11 (1) With respect to Massage Establishments that are subject to Conditional Use 

12 authorization, as defined in Sections 218.1, 790.60, and 890.60 of this Code, in addition to the 

13 criteria set forth in Subsection (c) above, the Commission shall make the following findings: 

14 (A) Whether the applicant has obtained, and maintains in good standing, 

15 a permit for a Massage Establishment from the Department of Public Health pursuant to 

16 Section 1908 of the San Francisco Health Code; 

17 (B) Whether the use's facade is transparent and open to the public. 

18 Permanent transparency and openness are preferable. Elements that lend openness and 

19 transparency to a facade include: 

20 (i) active street frontage of at least 25' in length where 75% of that 

21 length is devoted to entrances to commercially used space or windows at the pedestrian eye-

22 level; 

23 (ii) windows that use clear, untinted glass, except for decorative or 

24 architectural accent; 

25 
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(iii) any decorative railings or decorative grille work, other than 

wire mesh, which is placed in front of or behind such windows, should be at least 75 percent 

open to perpendicular view and no more than six feet in height above grade; 

(C) Whether the use includes pedestrian-oriented lighting. Well lit 

establishments where lighting is installed and maintained along all public rights-of-way 

adjacent to the building with the massage use during the post-sunset hours of the massage 

use are encouraged: 

(D) Whether the use is reasonably oriented to facilitate public access. 

Barriers that make entrance to the use more difficult than to an average service-provider in 

the area are to be strongly discouraged. These include (but are not limited to) foyers equipped 

with double doors that can be opened only from the inside and security cameras. 

(,Qp) Eating and Drinking Uses. 

(1) Conditional Use Criteria. With regard to a conditional use authorization 

application for a Restaurant, Limited-Restaurant and Bar uses in Neighborhood Commercial 

Districts or Mixed Use Districts, the Planning Commission shall consider, in addition to the 

criteria set forth in Subsection (c) above.; 

-----+-+(f'.....,,)>--1-T-1-1h.-.e, the existing concentration of eating and drinking uses in the 

I area. Such concentration should not exceed 25% of the total commercial frontage as 

[I measured in linear feet within the immediate area of the subject site. For the purposes of this 

ii Section of the Code, the immediate area shall be defined as all properties located within 300' 

i[ of the subject property and also located within the same zoning district. 

I 

SEC. 303.1. FORMULA RETAIL USES. 

(a) Findings. 
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1 (1) San Francisco is a city of diverse and distinct neighborhoods identified in large part 

2 by the character o[their commercial areas. 

3 (2) One of the eight Priority Policies ofthe City's General Plan resolves that "existing 

4 neighborhood-serving retail uses be preserved and enhanced and fitture opportunities for resident 

5 employment in and ownership ofsuch businesses enhanced. " 

6 (3) Retail uses are the land uses most critical to the success ofthe City's commercial 

7 districts. 

8 (41 Formula Retail businesses are increasing in number in San Francisco, as they are 

9 in cities and towns across the country. 

1 O (5) San Francisco is one of a very few major urban centers in the State in which 

11 housing, shops, work places, schools, parks and civic facilities intimately co-exist to create strong 

12 identifiable neighborhoods. The neighborhood streets invite walking and bicycling and the City's mix of 

13 architecture contributes to a strong sense of neighborhood community within the larger City 

14 community. 

15 (6) Notwithstanding the marketability ofa retailer's goods or services or the visual 

16 attractiveness ofthe storefront, the standardized architecture, color schemes, decor and signage of 

17 many Formula Retail businesses can detract from the distinctive character and aesthetics of certain 

18 Neighborhood Commercial Districts. 

19 (7) The increase of Formula Retail businesses in the City's neighborhood commercial 

20 areas, if not monitored and regulated, will hamper the City's goal of a diverse retail base with distinct 

21 neighborhood retailingpersonalities comprised ofa mix of businesses. Specifically, the unregulated 

22 and unmonitored establishment of additional Formula Retail uses may unduly limit or eliminate 

23 business establishment opportunities [or smaller or medium-sized businesses, many of which tend to be 

24 non-traditional or unique, and unduly skew the mix of businesses towards formula retailers in lieu of 

25 
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1 unique or start-up retailers, thereby decreasing the diversity of merchandise available to residents and 

2 visitors and the diversity of purveyors of merchandise. 

3 (8) It: in the future, neighborhoods determine that the needs o[their Neighborhood 

4 Commercial Districts are better served by eliminating the notice requirements [or proposed Formula 

5 Retail uses, by converting Formula Retail uses into conditional uses in their district, or bv prohibiting 

6 Formula Retail uses in their district, they can propose legislation to do so. 

7 (9) Neighborhood Commercial Districts are intended to preserve the unique qualities of 

8 a district while also serving the daily needs of residents living in the immediate neighborhood; however 

9 community members have reported loss of daily needs uses due to inundation of.formula retailers that 

10 target larger citywide or regional audiences. The City strives to ensure that goods and services that 

11 residents require [or daily living are available within walking distance and at an affordable price. 

12 Establishments that serve daily needs and formula retail establishments are neither mutually exclusive 

13 nor completely overlapping. 

14 (10) The San Francisco retail brokers' study of28 ftNeighborhood e-Commercial 

15 aDistricts conducted in 2014 found that the healthiest and most viable retail environments offer a mix 

16 ofretailers who vary in size and offerings; including a mix of conventional and cutting edge retailers as 

17 well as established players and newcomers. 

18 (11) Formula retailers are establishments with multiple locations and standardized 

19 features or a recognizable appearance. Recognition is dependent upon the repetition of the same 

20 characteristics of one store in multiple locations. The sameness o[Formula Retail outlets. while 

21 providing clear branding [or consumers. counters the general direction of certain land use controls and 

22 General Plan Policies which value unique community character and therefore need controls. in certain 

23 areas, to maintain neighborhood individuality. 

24 (12) The homogenizing effect of Formula Retail. based on its reliance on standardized 

25 branding, is greater ifthe size of the Formula Retail use, in number of!ocations or size of use or 
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1 branded elements, is larger. The increased level of homogeneity distracts from San Francisco's unique 

2 neighborhoods, which thrive on a high level ofsurprise and interest maintained bv a balanced mix of 

3 uses and services, both independent and standardized 

4 (13) Due to the distinct impact that Formula Retail uses have on a neighborhood, these 

5 uses are t:Pre--evaluated for concentration as well as compatibility within a neighborhood. As 

6 neighborhoods naturally evolve over time, changes and intensifications of Formula Retail uses should 

7 also be re-evaluated for concentration and compatibility within a neighborhood. 

8 (14) According to an average often studies done bv the firm Civic Economics and 

9 published by the American Independent Business Alliance in October of2012, spending by independent 

10 retailers generated 3. 7 times more direct local spending than that of Formula Retail chains. 

11 (15) Money earned by independent businesses is more likely to circulate within the 

12 local neighborhood and City economy than the money earned by Formula Retail businesses which 

13 often have corporate offices and vendors located outside of San Francisco. 

14 {16) According to a 2014 Sstudy by the San Francisco Office of Economic Analysis 

15 (OEA) report "Expanding Formula Retail Controls: Economic Impact Report" the uniqueness of San 

16 Francisco's neighborhoods is based on a combination of unique visual characteristics and a sense of 

17 community fostered by small merchants and resident relationships. A Formula Retail establishment is 

18 determined by its recognizable look which is repeated at every location, therefore, detracting from the 

19 unique community character. 

20 {17) The OEA Report found that in general, chain stores charge lower prices and 

21 provide affprdable goods, but may spend less within the local economy, and can be unpopular with 

22 some residents because they can be seen to diminish the character o[the neighborhood. At the same 

23 time, this OEA Report found that excessively limiting chain stores can reduce commercial rents and 

24 raise vacancy rates. 

25 
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1 (18) Through a 2014 study commissioned by the Planning Department, titled "San 

2 Francisco Formula Retail Economic Analysis, " staff and consultants conducted one-on-one interviews 

3 and worked with small groups including independent retailers, small business owners, merchants 

4 associations, formula retailers, commercial brokers, neighborhood representatives and other 

5 stakeholders. The Study found that landlords often perceive a benefit in renting to large established 

6 chains, which landlords believe typically have better credit and can sign longer leases than local, 

7 independent retailers, lowering the risk that the tenant will be unable to pay its rent. The existing land 

8 use controls for Formula Retail may create a disincentive for formula retailers to locate where the 

9 formula retail controls apply. 

10 {k) Definition. A Formula Retail use is hereby defined as a type of retail sales or service 

11 activity or retail sales or service establishment that has nineteeneleven or more other retail sales 

12 establishments in operation, or with local land use or permit entitlements already approved, located 

13 anywhere in the world. In addition to the nineteeneleven establishments either in operation or with 

14 local land use or permit entitlements approved for operation, the business maintains two or more of the 

15 following features: a standardized array of merchandise, a standardized facade, a standardized decor 

16 and color scheme, uniform apparel, standardized signage, a trademark or a servicemark. 

17 (1) Standardized array ofmerchandise shall be defined as 50% or more o[in-stock 

18 merchandise fi'om a single distributor bearing uniform markings. 

19 (2) Trademark shall be defined as a word, phrase, symbol or design, or a combination 

20 of words, phrases, symbols or designs that identifies and distinguishes the source o[the goods from one 

21 party from those of others. 

22 (3) Servicemark shall be defined as word, phrase, symbol or design, or a combination 

23 of words, phrases, symbols or designs that identifies and distinguishes the source of a service from one 

24 party from those of others. 

25 
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1 (4) Decor shall be defined as the style o(interior fitrnishings, which may include but is 

2 not limited to, style of_fi1rniture, wall coverings or permanent fixtures. 

3 (5) Color Scheme shall be defined as selection of colors used throughout, such as on the 

4 fitrnishings, permanent fixtures, and wall coverings. or as used on the facade. 

5 (6) Facade shall be defined as the face or front ofa building. including awnings, 

6 looking onto a street or an open space. 

7 (7) Uniform Apparel shall be defined as standardized items of clothing including but 

8 not limited to standardized aprons. pants, shirts. smocks or dresses, hats, and pins (other than name 

9 tags) as well as standardized colors of clothing. 

10 (8) Signage shall be defined as business sign pursuant to Section 602.3 of the Planning 

11 Code. 

12 (c) "Retail Sales or Service Activity or Retail Sales or Service Establishment." For the 

13 purposes ofthis Section 303.1, a retail sales or service activity or retail sales or service establishment 

14 shall include the following uses whether functioning as a principal or accessory use, as defined in 

15 Articles 1, 2, 7, and 8 of this Code: 

16 I (1) Bar.· 

17 (2) Drive-up Facility,' 

18 (3) Eating and Drinking Use,' 

19 (4) Liquor Store,· 

20 (5) Sales and Service, Other Retail" 

21 (6) Restaurant,· 

22 (7) Limited-Restaurant,· 

23 (8) Take-Out Food" 

24 (9) Sales and Service. Retail,· 

25 (10) Service, Financial,' 
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1 (11) Movie Theater,· 

2 (12) Amusement and Game Arcade; 

3 (13) Service, Limited Financial, except single automated teller machines at the street 

4 front that meet the Commission's adopted Performance-Based Design Guidelines and automated teller 

5 machines located within another use that are not visible from the street; 

6 (14) Service, Business or Professional; 

7 (14§.) Service, Fringe Financial,·-: 

8 (15_@) Tobacco Paraphernalia Establishment,· 

9 (16_7) Massage Establishment; and 

10 (ll8) Service, Personal. 

11 (d) Conditional Use Criteria. With regard to a conditional use authorization application for a 

12 Formula Retail use, the Planning Commission shall consider, in addition to the criteria set forth in 

13 Section 303, the criteria below and the Performance-Based Design Guidelines adopted bv the Planning 

14 Commission to implement the criteria below. 

15 (I) The existing concentrations of Formula Retail uses within the district and within the 

16 vicinity of the proposed project. To determine the existing concentration, the Planning 

17 Commission shall consider the percentage of the total linear street frontage within a 300-foot 

18 radius or a quarter of a mile radius, at the Planning Department's discretion. from the subject 

19 property that is occupied by Formula Retail and non-Formula Retail businesses. The 

20 Department's review shall include all parcels that are wholly or partially located within the 300-

21 foot radius or quarter-mile radius. If the subject property is a corner parcel, the 300-foot 

22 radius or quarter mile radius shall include all corner parcels at the subject intersection. For 

23 each property. the Planning Department shall divide the total linear frontage of the lot facing a 

24 public-right of way by the number of storefronts, and then calculate the percentage of the total 

25 
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1 linear frontage for Formula Retail and non-Formula Retail. Half percentage points shall be 

2 rounded up. 

3 For the Upper Market Street Neighborhood Commercial District only, if the application 

4 would bring the formula retail concentration within a 300-foot radius to a concentration of 20% 

5 or above. Planning Department staff shall recommend disapproval of the application to the 

6 Planning Commission. If the application would not bring the formula retail concentration 

7 within the 300-foot radius to a concentration of 20% or above. Planning Department staff shall 

8 assess the application according to all the other criteria listed in this Subsection 303.1 (d), and 

9 recommend approval or disapproval to the Planning Commission. according to its discretion 

1 O and professional judgment. In either case. the Planning Commission may approve or reject 

11 the application, considering all the criteria listed in this Subsection 303.1 (d). 

12 (2) The availability of other similar retail uses within the district and within the vicinity 

13 ofthe proposed project. 

14 (3) The compatibility o[the proposed Formula Retail use with the existing architectural 

15 and aesthetic character ofthe district. 

16 (4) The existing retail vacancy rates within the district and within the vicinity of the 

17 proposed project. 

18 (5) The existing mix of Citywide-serving retail uses and daily needs-serving retail uses 

19 within the district and within the vicinity of the proposed project. 

20 (6) Additional relevant data and analvsis set forth in the Performance-Based Design 

21 Guidelines adopted by the Planning Commission. 

22 (7) For Formula Retail uses of 20,000 gross square feet or more, except for 

23 General or Specialty Grocery stores as defined in Articles 2, 7 and 8 of this Code. If required 

24 by Section 303Ui) for Large Retail Uses, preparation the contents of an economic impact study 

25 prepared pursuant to Section 303(i) of this Code. 

Supervisor Mar 
BOARD OF SUPERVISORS Page 22 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 54 of 253



1 (8) Notwithstanding anything to the contrary contained in Planning Code Article 6 

2 limiting the Planning Department's and Planning Commission's discretion to review signs, the 

3 Planning Department and Planning Commission may review and exercise discretion to require 

4 changes in the time, place and manner ofthe proposed signage {or the proposed Formula Retail use, 

5 applying the Performance-Based Design Guidelines. 

6 (e) Conditional Use Authorization Required. A Conditional Use Authorization shall be 

7 required for a Formula Retail use in the following zoning districts unless explicitly exempted: 

8 (1) All Neighborhood Commercial Districts in Article 7; 

9 (2) All Mixed Use-General Districts in Section 840,· 

10 (3) All Urban Mixed Use Districts in Section 843 ,· 

11 (4) All Residential-Commercial Districts as defined in Section 206.3; 

12 (5) Japantown Special Use District as defined in Section 2 4 9. 31; 

13 (6) Chinatown Community Business District as defined in Section 810.1; 

14 (7) Chinatown Residential/Neighborhood Commercial District as defined in 812.1; 

15 (8) Western SoMa Planning Area Special Use District as defined in 823; 

16 (9) Residential Transit-Oriented Districts as defined in 206.4 and 206.5,· 

17 {JO) Limited Conforming Use/Non-Conforming Use in RH-RM-RTO and RED 

18 Districts; 

19 (11) Third Street Formula Retail Restricted Use District, as defined in Section 786,· 

20 (12) The C-3-G District with frontage on Market Street, between 61
h Street and the 

21 intersection o[Market Street, 12th Street and Franklin Street. 

22 (0 Formula Retail Uses Not Permitted. Formula Retail uses are not permitted in the {allowing 

23 zoning districts: 

24 (1) Hayes-Gough Neighborhood Commercial Transit District,· 

25 (2) North Beach Neighborhood Commercial District; 
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1 (3) Chinatown Visitor Retail District,· 

2 (4) Upper Fillmore District does not permit Formula Retail uses that are also 

3 Restaurant or Limited-Restaurant uses as defined in Sections 790.90 and 790.91: 

4 (5) Broadway Neighborhood Commercial District does not permit Formula Retail uses 

5 that are also Restaurant or Limited-Restaurant uses as defined in Sections 790.90 and 790.91,· 

6 (6) Mission Street Formula Retail Restaurant Subdistrict does not permit Formula 

7 Retail uses that are also Restaurant or Limited-Restaurant uses as defined in Sections 790.90 and 

8 790.91: 

9 (72 Geary Boulevard Formula Retail Pet Supply Store and Formula Retail Eating and 

10 Drinking Subdistrict does not permit Formula Retail uses that are also either a Retail Pet Supply Store 

11 or an Eating and Drinking use as set forth in Section 781.4; 

12 (8) Taraval Street Restaurant Subdistrict does not permit Formula Retail uses that are 

13 also Restaurant or Limited-Restaurant uses as defined in Sections 790. 90 and 790. 91 ,· 

14 (92 Chinatown Mixed Use Districts does not permit Formula Retail uses that are also 

15 Restaurant or Limited-Restaurant uses as defined in Sections 790.90 and 790.91. 

16 (g) Neighborhood Notification and Design Review. Any application for a Formula Retail use 

17 as defined in this section shall be subject to the notification and review procedures of Subsections 

18 312(d) and (e) ofthis Code. A conditional use hearing on an application for a Formula Retail 

19 use may not be held less than 30 calendar days after the date of mailed notice. 

20 (h) Determination of Formula Retail Use. In those areas in which Formula Retail uses are 

21 prohibited or subject to the provisions o[Subsections 303.1 (d) or (e), any application for an 

22 entitlement or determination determined bv the City to be for a Formula Retail use that does not 

23 identifj; the use as a Formula Retail use is incomplete and cannot be processed until the omission is 

24 corrected Any entitlement approved or determination made that is determined bv the City to have been, 

25 at the time of application, for a Formula Retail use that did not identifj; the use as a Formula Retail use 
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1 is subject to revocation at anv time. ![the City determines that an entitlement or determination, or an 

2 application for the same, is for a Formula Retail use, the applicant or holder ofthe entitlement bears 

3 the burden ofproving to the City that the proposed or existing use is not a Formula Retail use. 

4 (i) Performance-Based Design Guidelines. All new, enlarged, intensified or non-intensified 

5 Formula Retail uses or establishments must comply with the Commission's adopted Per{Ormance-

6 Based Design Guidelines {Or Formula Retail, as directed by the Planning Department and Planning 

7 Commission. 

8 (i) Change of Use. Changes of Formula Retail establishments are generally described below, 

9 except that a change of a Formula Retail use that is also a noncon{Orming use pursuant to Section 182 

10 is prohibited. In all other instances, changes of Formula Retail establishments from one use category to 

11 another, including a change from one use to another within the sub-categories of uses set {Orth in 

12 Planning Code Section 790.102 and Section 890.102, require a new Conditional Use authorization as a 

13 new Formula Retail use. Changes of Formula Retail owner or operator within the same use category 

14 that are determined to be an enlargement or intensification of use pursuant to Subsection 178(c) are 

15 required to obtain Conditional Use authorization and shall meet the Commission's adopted 

16 Per{Ormance-Based Design Guidelines {Or Formula Retail. In cases determined not to be an 

17 enlargement or intensification of use, the Per{Ormance-Based Design Guidelines {Or Formula Retail 

18 may be applied and approved administratively by the Planning Department, unless the applicant 

19 requests a Conditional Use Hearing at the Planning Commission. The applicant shall also pay an 

20 administrative fee to compensate Planning Department and City staff.tor its time reviewing the project 

21 under this sSubsection, as set {Orth in Section 360 o[this Code. 

22 (k) Accessory uses. Conditional use authorization shall be required {Or all accessory uses 

23 within those use categories subject to Formula Retail controls as defined in this Section f303.lj-, except 

24 .fOr the {Ollowing: 

25 
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1 (1) Single automated teller machines falling within the definition of Limited Financial 

2 Services that are located at the street front that meet the Commission's adopted Performance-Based 

3 Design Guidelines for automated teller machines; 

4 (2) Automated teller machines located within another use that are not visible from the 

5 street; 

6 (3) Vending machines that do not exceed 15 feet of street frontage or occupy more than 

7 200 square feet of area facing a public right of way. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Section 3. The Planning Code is hereby amended by revising Subsection 178 to read 

as follows: 

SEC. 178. CONDITIONAL USES. 

The following provisions shall apply to conditional uses: 

(a) Definition. For the purposes of this Section, a permitted conditional use shall refer 

to: 

(1) Any use or feature authorized as a conditional use pursuant to Article 3 of 

this Code, provided that such use or feature was established within the time limits specified as 

a condition of authorization or, if no time limit was specified, within a reasonable time from the 

1 
date of authorization; or 

I (2) Any use or feature which is classified as a conditional use in the district in 

which it is located and which lawfully existed either on the effective date of this Code, or on 

the effective date of any amendment imposing new conditional use requirements upon such 

use or feature; or 

(3) Any use deemed to be a permitted conditional use pursuant to Section 179 

of this Code. 
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1 (b) Continuation. Except as provided for temporary uses in Section 205 of this Code, 

2 and except where time limits are otherwise specified as a condition of authorization, any 

3 permitted conditional use may continue in the form in which it was authorized, or in the form in 

4 which it lawfully existed either on the effective date of this Code or the effective date of any 

5 amendment imposing new conditional use requirements upon such use or feature, unless 

6 otherwise provided in this Section or in Article 2 of this Code. 

7 (c) Enlargements or Alteration. 

8 ULA permitted conditional use may not be significantly altered, enlarged, or 

9 intensified, except upon approval of a new conditional use application pursuant to the 

1 O provisions of Article 3 of this Code. 

11 ~With regard to an Internet Services Exchange as defined in Section 

12 209.6(c), any physical alteration which will enlarge or expand the building for the purpose of 

13 intensifying the use shall be deemed to be significant under this sSection, and any increase in 

14 the size of electrical service to the building which will require a permit from the Department of 

15 Building Inspection shall be deemed to be significant under this sSection. 

16 (3) With regard to Formula Retail uses, a change of owner or operator of a Formula 

17 Retail establishment is determined to be an intensification of use and a new Conditional Use 

18 authorization shall be required if one or more ofthe following occurs: 

19 .(81(4-t Change of use category, including a change from one use to another 

20 within the sub-categories of uses set forth in Planning Code Section 790.102 and Section 890.102; 

21 (B)~ Expansion ofuse size,· 

22 (C)~ Change to a Formula Retail establishment that has more locations than 

23 the existing Formula Retail establishment, which results in an increase in visual homogeneity,:. 

24 

25 
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1 (D)f4t Installation of a commercial kitchen, including but not limited to: ovens, 

2 open ranges or stoves, fryers, oven hoods or kitchen ventilation systems, heating stations, steam tables 

3 or cabinets, cold food storage, increased food preparation areas or self-service drink dispensers-:~ 

4 (E)f§t A pre-existing Formula Retail use that had not previously been 

5 authorized via a Conditional Use from the Commission. 

6 (d) Abandonment. A permitted conditional use which is discontinued for a period of 

7 three years, or otherwise abandoned, shall not be restored, except upon approval of a new 

8 conditional use application pursuant to the provisions of Article 3 of this Code. For purposes of 

9 this Subsection, the period of nonuse for a permitted conditional use to be deemed 

1 O discontinued in the North Beach, Castro Street Neighborhood Commercial Districts, and the 

11 Jackson Square Special Use District shall be eighteen (18) months, except that in the North 

12 Beach Neighborhood Commercial District, the period of nonuse for a Restaurant use, as 

13 defined in Section 790.91, to be deemed discontinued shall be three years. 

14 A permitted conditional Formula Retail use which is discontinued for a period of 18 months, or 

15 otherwise abandoned, shall not be restored except upon approval of a new conditional use application 

16 pursuant to Article 3 o(this Code. 

17 (e) Changes in Use. The following provisions shall apply to permitted conditional uses 

18 with respect to changes in use, except as further limited by the change of use procedures for 

19 Formula Retail uses set forth in Section 303.1 of this Code: 

20 (1) A permitted conditional use may be changed to another use listed in Articles 

21 2, 7 or 8 of this Code as a principal use for the district in which it is located and the new use 

22 may thereafter be continued as a permitted principal use. 

23 (2) A permitted conditional use may be changed to another use listed in Articles 

24 2, 7 or 8 of this Code as a conditional use for the district in which the property is located, 

25 
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1 subject to the other applicable provisions of this Code, only upon approval of a new 

2 conditional use application, pursuant to the provisions of Article 3 of this Code. 

3 (3) A permitted conditional use may not be changed to another use not 

4 permitted or prohibited by Articles 2, 7 or 8 of this Code. If a permitted conditional use has 

5 been wrongfully changed to another use in violation of the foregoing provisions and the 

6 violation is not immediately corrected when required by the Zoning Administrator, the wrongful 

7 change shall be deemed to be a discontinuance or abandonment of the permitted conditional 

8 use. 

9 (4) Once a permitted conditional use has been changed to a principal use 

1 O permitted in the district in which the property is located, or brought closer in any other manner 

11 to conformity with the use limitations of this Code, the use of the property may not thereafter 

12 be returned to its former permitted conditional use status, except upon approval of a new 

13 conditional use application pursuant to the provisions of Article 3 of this Code. 

14 (5) In the North Beach Neighborhood Commercial District, any use that exceeds 

15 the use size provisions of Section 121.2(a) or 121.2(b) may be changed to a new use only 

16 upon approval of a new conditional use application. The Commission's approval of such 

17 conditional use application shall explicitly address the use size findings of Section 303(c). 

18 (6) In the Castro Street Neighborhood Commercial District, any use that 

19 exceeds the use size provisions of Section 121.2(a), but is smaller than the maximum use 

20 size limit of Section 121.2(b), may be changed to a new use only upon approval of a new 

21 conditional use application. The Commission's approval of such conditional use application 

22 shall explicitly address the use size findings of Section 303(c). 

23 (f) Notwithstanding the foregoing provisions of this Section 178, a structure occupied 

24 by a permitted conditional use that is damaged or destroyed by fire, or other calamity, or by 

25 Act of God, or by the public enemy, may be restored to its former condition and use without 
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JI 

I 
1 1 the approval of a new conditional use application, provided that such restoration is permitted 

2 by the Building Code, and is started within 18 months and diligently pursued to completion. 

3 Except as provided in Subsection (g) below, no structure occupied by a permitted conditional 

4 use that is voluntarily razed or required by law to be razed by the owner thereof may 

5 thereafter be restored except upon approval of a new conditional use application pursuant to 

6 the provisions of Article 3 of this Code. 

7 (g) None of the provisions of this Section 178 shall be construed to prevent any 

8 measures of construction, alteration or demolition necessary to correct the unsafe or 

9 dangerous condition of any structure, other feature, or part thereof, where such condition has 

1 O been declared unsafe or dangerous by the Superintendent of the Bureau of Building 

11 Inspection or the Chief of the Bureau of Fire Prevention and Public Safety, and where the 

12 proposed measures have been declared necessary, by such official, to correct the said 

13 condition; provided, however, that only such work as is absolutely necessary to correct the 

14 unsafe or dangerous condition may be performed pursuant to this Section. 

15 

16 Section 4. The Planning Code is hereby amended by revising Sections 182, 183 and 

17 186.1 to read as follows: 

18 SEC. 182. NONCONFORMING USES: CHANGES OF USE. 

19 The following provisions shall apply to nonconforming uses with respect to changes of 

20 use: 

21 (a) A nonconforming use shall not be changed or modified so as to increase the 

22 degree of nonconformity under the use limitations of this Code, with respect to the type of use 

23 or its intensity except as provided in Section 181 for nighttime entertainment activities within 

24 the RSD, MUG, MUR, or SLR Districts. The degree of nonconformity shall be deemed to be 

25 increased if the new or modified use is less widely permitted by the use districts of the City 
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1 than the nonconforming use existing immediately prior thereto. For purposes of this sSection, 

2 intensification ofa Formula Retail use as defined in sSection 178(c) is determined to be a change or 

3 modification that increases the degree of nonconformity of the use. 

4 (b) Except as limited in this Subsection, a nonconforming use may be reduced in size, 

5 extent or intensity, or changed to a use that is more widely permitted by the use districts of the 

6 City than the existing use, subject to the other applicable provisions of this Code. Except as 

7 otherwise provided herein, the new use shall still be classified as a nonconforming use. 

8 (1) A nonconforming use in a Residential District (other than a Residential-

9 Commercial Combined District), which use is located more than % mile from the nearest 

1 O Individual Area Neighborhood Commercial District or Restricted Use Subdistrict described in 

11 Article 7 of this Code, may change to another use which is permitted as a principal use at the 

12 first story and below in an NC-1 District, or it may change to another use which is permitted as 

13 a conditional use at the first story and below in an NC-1 District only upon approval of a 

14 conditional use application pursuant to the provisions of Article 3 of this Code. If the 

15 nonconforming use is seeking g te change in use to a retail sales activity or retail sales 

16 establishment which is also a Eformula Rfetail use, as defined in Section ~303.1 of this 

17 Code, it shall comply with the provisions of Section ~303.1 of this Code. The 

18 nonconforming use shall comply with other building standards and use limitations of NC-1 

19 Districts, as set forth in Sections 710.10 through 710.95 of this Code. 

20 If the nonconforming use is located within % mile from any Individual Area 

21 Neighborhood Commercial District or Restricted Use Subdistrict described in Article 7 of this 

22 Code, the nonconforming use may change to another use which is permitted as a principal 

23 use at the first story and below in an NC-1 District and in the Individual Area Neighborhood 

24 Commercial District or Restricted Use Subdistrict or Districts within % mile of the use, or it 

25 may change to another use which is permitted as a conditional use at the first story and below 
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1 in an NC-1 District and in the Individual Area Neighborhood Commercial District or Districts 

2 within % mile of the use only upon approval of a conditional use application pursuant to the 

3 provisions of Article 3 of this Code. If the nonconforming use is seeking to change in use to a 

4 retail sales activity or retail sales establishment which is also a £formula B_fetail use, as 

5 defined in Section ~303.1 of this Code, it shall comply with the provisions of Section 

6 ~ 303.1 of this Code. The nonconforming use shall comply with other building standards 

7 and use limitations of NC-1 Districts and any Individual Area NC District or Districts located 

8 within % mile of the use, as set forth in Article 7 of this Code. 

9 (2) A nonconforming use in a Residential-Commercial Combined District may 

1 O be changed to another use listed in Articles 2 or 7 of this Code as a principal use for the 

11 district in which the existing use would first be permitted as a principal or conditional use. 

12 (3) A nonconforming use in a Neighborhood Commercial District may be 

13 changed to another use as provided in Subsections (c) and (d) below or as provided in 

14 Section 186.1 of this Code. 

15 (4) A nonconforming use in any district other than a Residential, Downtown 

16 Residential, or Neighborhood Commercial District may be changed to another use listed in 

17 Articles 2 or 7 of this Code as a principal use for the district in which the existing use would 

18 first be permitted as a principal use. 

19 (5) A nonconforming use in any South of Market Mixed Use District may not be 

20 changed to an office, retail, bar, restaurant, nighttime entertainment, adult entertainment, 

21 hotel, motel, inn, hostel, or movie theater use in any district where such use is otherwise not 

22 permitted or conditional, except as provided in Subsection (f) below. 

23 (c) A nonconforming use may be changed to a use listed in Articles 2 or 7 of this Code 

24 as a conditional use for the district in which the property is located, subject to the other 

25 applicable provisions of this Code, without the necessity of specific authorization by the City 
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1 Planning Commission except where major work on a structure is involved, and the new use 

2 may thereafter be continued as a permitted conditional use, subject to the limitation of Section 

3 178(b) of this Code. 

4 (d) A nonconforming use may be changed to a use listed in Articles 2, 7 or 8 of this 

5 Code as a principal use for the district in which the property is located, subject to the other 

6 applicable provisions of this Code, and the new use may thereafter be continued as a 

7 permitted principal use. 

8 (e) A nonconforming use in an R District subject to termination under the provisions of 

9 Section 185 of this Code may be converted to a dwelling unit without regard to the 

1 O requirements of this Code with respect to dwelling unit density under Article 2, dimensions, 

11 areas and open space under Article 1.2, or off-street parking under Article 1.5, provided the 
I 

12 1 nonconforming use is eliminated by such conversion, provided further that the structure is not 

13 enlarged, extended or moved to another location, and provided further that the requirements 

14 of the Building Code, the Housing Code and other applicable portions of the Municipal Code 

15 are met. 

16 (f) Once a nonconforming use has been changed to a principal or conditional use 

17 permitted in the district in which the property is located, or brought closer in any other manner 

18 to conformity with the use limitations of this Code, the use of the property may not thereafter 

19 be returned to its former nonconforming status, except that: 

20 (1) Any area which is used as a live/work unit shall be allowed to return to its 

21 former nonconforming status. 

22 (2) Within any South of Market Mixed Use District, any area occupied by a 

23 nonconforming office use which is changed to an arts, home and/or business service use 

24 falling within zoning categories 102.2 or 816.42 through 816.47 or a wholesale, storage or 

25 

Supervisor Mar 
BOARD OF SUPERVISORS Page 33 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 65 of 253



1 light manufacturing use falling within zoning categories 816.64 through 816.67 shall be 

2 allowed to return to its former nonconforming office use. 

3 (3) Upon restoration of a previous nonconforming use as permitted by 

4 Subsection (1) or (2) above, any modification, enlargement, extension, or change of use, from 

5 circumstances which last lawfully existed prior to the creation of the live/work unit, or prior to 

6 the change from office use, shall be subject to the provisions of this Article, and the restored 

7 nonconforming use shall be considered to have existed continuously since its original 

8 establishment, prior to the live/work unit or change to office use, for purposes of this Article. 

9 (g) If a nonconforming use has been wrongfully changed to another use in violation of 

1 O any of the foregoing provisions, and the violation is not immediately corrected when required 

11 by the Zoning Administrator, the wrongful change shall be deemed to be a discontinuance or 

12 abandonment of the nonconforming use under Section 183 of this Code. 

13 (h,) Jfa nonconfOrming use is a Formula Retail use in a District that prohibits Formula Retail 

14 uses, the Formula Retail use is deemed abandoned ifit is discontinued tor a period ofl 8 months or 

15 more, or otherwise abandoned The Formula Retail use shall not be restored. 

16 (1) Change of one noncontorming Formula Retail use to another Formula Retail use 

17 that is determined to not be an enlargement or intensification of use, as defined in Subsection J 78(c), is 

18 subject to the Commission's adopted Pertormance-Based Design Guidelines tor Formula Retail, which 

19 may be applied and approved administratively by the Planning Department. Non-contormance with the 

20 Performance-Based Design Guidelines tor Formula Retail as required by the Department may result in 

21 termination ofthe noncontormingFormula Retail use. 

22 (2) Change of one noncontormingFormula Retail use to another Formula Retail use 

23 that is determined to be an enlargement or intensification of use, as defined in Subsection 178(c), is not 

24 permitted. 

25 
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1 SEC. 183. NONCONFORMING USES: DISCONTINUANCE AND ABANDONMENT. 

2 (a) Discontinuance and Abandonment of a Nonconforming Use, Generally. Whenever a 

3 nonconforming use has been changed to a conforming use, or discontinued for a continuous 

4 period of three years, or whenever there is otherwise evident a clear intent on the part of the 

5 owner to abandon a nonconforming use, such use shall not after being so changed, 

6 discontinued or abandoned be reestablished, and the use of the property thereafter shall be in 

7 conformity with the use limitations of this Code for the district in which the property is located. 

8 Where no enclosed building is involved, discontinuance of a nonconforming use for a period 

9 of six months shall constitute abandonment. Where a massage establishment is 

1 O nonconforming for the reason that it is within 1,000 feet of another such establishment under 

11 Section 218.1 of this Code or because it is no longer permitted within the district, 

12 discontinuance for a continuous period of three months or change to a conforming use shall 

13 constitute abandonment. 

14 (b) Discontinuance or Abandonment of a Nonconforming Formula Retail Use. 

15 Notwithstanding subsection (a) ofthis Section, when a nonconforming Formula Retail use has been 

16 changed to a con(Orming use or discontinued (Or a period of] 8 months. or whenever there is otherwise 

17 evident a clear intent on the part of the owner to abandon a nonconforming Formula Retail use, such 

18 use shall not be reestablished after being so changed, discontinued or abandoned, and the use of the 

19 , property thereafter shall be in con(Ormity with the use limitations o[this Code for the district in which 

20 the property is located. 

21 

22 SEC.186.1. EXEMPTION OF NONCONFORMING USES IN NEIGHBORHOOD 

23 COMMERCIAL DISTRICTS. 

24 The purpose of this Section is to provide for the further continuance in NC Districts of 

25 nonconforming uses created by adoption of Ordinance No. 69-87, as herein described, and 
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1 subsequent ordinances that change the uses allowed in NC Districts, which are beneficial to, 

2 or can be accommodated within the neighborhood commercial areas in which they are 

3 located. 

4 It is hereby found and declared that certain uses which traditionally have been 

5 permitted to locate in neighborhood commercial areas can be beneficial to a neighborhood 

6 commercial area in small or limited numbers, but which if allowed to proliferate, can disrupt 

7 the balanced mix of neighborhood-serving retail stores and services. It is further found and 

8 declared that in order to prevent undesirable over concentrations of such uses, the 

9 establishment of additional such uses shall be prohibited pursuant to controls governing uses 

1 O in NC Districts. At the same time, however, it is desirable to provide for the further 

11 continuance, expansion, enlargement, alteration, changes, discontinuance, and relocation of 

12 such existing uses, which are nonconforming as a result of zoning controls governing uses in 

13 NC Districts. 

14 The following provisions shall govern with respect to nonconforming uses and features 

15 located in Neighborhood Commercial Districts to the extent that there is a conflict between the 

16 provisions of this Section and other Sections contained in this Article 1.7. 

17 (a) Expansion. A nonconforming use may expand:'--f:l1 in floor area as provided in 

18 Subsection (b) below, but may not expand beyond the lot which it occupies, nor may the 

19 boundaries of such lot be expanded for purposes of expanding the use; nor may the use 

20 expand upward above the story or stories which it lawfully occupies, except as provided in 

21 Section 186.2 below. 

22 (b) Enlargements or Alteration. 

23 (1) A nonconforming use may not be significantly altered; enlarged or 

24 intensified, except upon approval of a conditional use application pursuant to the provisions 

25 of Article 3 of this Code, provided that the use not have or result in a greater height, bulk or 
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1 floor area ratio, less required rear yard or open space, or less required off-street parking 

2 space or loading space than permissible under the limitations set forth in this Code for the 

3 district or districts in which such use is located. 

4 (2) A nonconforming use may expand to include public sidewalk space provided 

5 that such space is only occupied with tables and chairs as permitted by this Municipal Code. 

6 (3) No existing use or structure which fails to meet the requirements of this 

7 Code in any manner as described above in this Subsection (b) shall be constructed, 

8 reconstructed, enlarged, altered or relocated so as to increase the discrepancy, or to create a 

9 new discrepancy, at any level of the structure, between existing conditions on the lot and the 

1 O required standards for new construction set forth in this Code. 

11 (c) Changes in Use. A nonconforming use may be changed to another use or feature 

12 as described below. 

13 (1) A nonconforming use may be changed to a use listed in Article 7 of this 

14 Code as a principal use for the district in which the property is located, and the new use may 

15 thereafter be continued as a permitted principal use. 

16 (2) A nonconforming use may be changed to a use listed in Article 7 of this 

17 I Code as a conditional use for the district in which the use is located, only upon approval of a 

18 conditional use application pursuant to the provisions of Article 3 of this Code, and the new 

19 use may thereafter be continued as a permitted conditional use, subject to the provisions of 

20 Section 178 of this Code. 

21 (3) A nonconforming use may be changed to a use which is not permitted in 

22 that Neighborhood Commercial District as described below, only upon approval of a 

23 conditional use application, pursuant to the provisions of Article 3 of this Code: 

24 (A) Any use described in zoning categories .41, .43 or .44, as defined in 

25 Sections 790.22, 790.90 and 790.91, respectively, may change to another use described in 
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1 zoning categories .41 or .44, even though such other use is not permitted in that 

2 Neighborhood Commercial District, unless such other use is located in an Alcohol Restricted 

3 Use Subdistrict and is prohibited by the provisions governing that Alcohol Restricted Use 

4 Subdistrict. 

5 (B) Any use described in zoning categories .51, .52 or .53, as defined in 

6 Sections 790. 114, 790.116 and 790 .108 respectively, may change to another use described in 

7 zoning categories .51, .52 or .53, even though such other use is not permitted in that 

8 Neighborhood Commercial District. 

9 (C) Any use described in zoning categories .57, .58 or .59, as defined in 

10 Sections 790.14, 790.17 and 790.15 respectively, may be demolished and reconstructed as 

11 the same use or may change to another use described in zoning categories .57, .58 or .59, 

12 even though such other use is not permitted in that Neighborhood Commercial District. 

13 The new use shall still be classified as a nonconforming use. 

14 The changes in use described in this SubsectionParagraph f3l shall include remodeling 

15 activities involving the demolition and replacement of structures which result in a change of 

16 use. 

17 {D) With regard to Formula Retail uses, a change of owner or operator ofa 

18 Formula Retail establishment is determined to be an intensification of use and a new Conditional Use 

19 authorization shall be required as provided in Section 178(c) of this Code.if one or more of the 

20 follmving occur: 

21 (i) Change of use category, including a change from one use to 

22 another \Nithin the sub categories of uses set forth in Planning Code Section 790.102 and 

23 Section 890.102; 

24 (ii) Expansion of use size; 

25 
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1 (iii) Change to a Formula Retail establishment that has more 

2 locations than the existing Formula Retail establishment, \Nhich results in an increase in visual 

3 homogeneity; 

4 (iv) Installation of a commercial kitchen, including but not limited 

5 to: ovens, open ranges or stoves, fryers, oven hoods or kitchen ventilation systems, heating 

6 stations, steam tables or cabinets, cold food storage, increased food preparation areas or self 

7 service drink dispensers; 

8 (v) /\ pre existing Formula Retail use which had not previously 

9 been authorized via a Conditional Use from the Commission. 

1 O (4) In the North Beach Neighborhood Commercial District, any use that exceeds 

11 the use size provisions of Section 121.2(a) or 121.2(b) may be changed to a new use only 

12 upon the approval of a new conditional use application. The Commission's approval of such 

13 conditional use application shall explicitly address the use size findings of Section 303(c). In 

14 the North Beach Neighborhood Commercial District, a nonconforming use cannot be changed 

15 j to any use which is not a permitted use under Section 722 (North Beach Controls). 

16 (5) In the Castro Street Neighborhood Commercial District, any use in this 

17 district that exceeds the maximum use size limit of Section 121.2(b), may be not changed to a 

18 new use. The only method for changing a nonconforming use identified in this Subsection is to 

19 reduce the nonconforming use: 

20 (A) to a conforming use size or 

21 (B) to a size specified in Subsection 121.2(a) pursuant to conditional use 

22 authorization. 

23 Notwithstanding the above, any use in this District that exceeds the maximum use size 

24 limit of Section 121.2(b) and is categorized in the Other Retail Sales and Services zoning 

25 classification, as defined in Section 790.102, may change to another use category 
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1 enumerated in Section 790.102 as long as the use size is not increased and the Commission 

2 
1 

approves a conditional use application for such change. The Commission's approval of such 

3 conditional use application shall explicitly address the use size findings of Section 303(c). 

4 (d) Discontinuance. A nonconforming use which is discontinued for a period of three 

5 years, or otherwise abandoned or changed to another use which is listed in Article 7 of this 

6 Code as a principal or conditional use for the district in which the use is located shall not be 

7 reestablished. For purposes of this Subsection, the period of nonuse for a nonconforming use 

8 to be deemed discontinued in the North Beach and Castro Street Neighborhood Commercial 

9 Districts, and in the Haight Street Neighborhood Commercial District, the Lower Haight Street 

1 O Tobacco Paraphernalia Restricted Use Subdistrict, and the Polk Street Neighborhood 

11 Commercial District for Tobacco Paraphernalia Establishments, as defined in Sections=227(v) 

12 and 790.123 of this Code, only, shall be eighteen (18) months, except in the North Beach 

13 Neighborhood Commercial District, the period of non;:;use for a Restaurant use, as defined in 

14 Section 790.91, to be deemed discontinued shall be three years. For Formula Retail uses in any 

15 District that prohibits or requires Conditional Use authorization for Formula Retail uses, the period of 

16 non-use to be deemed discontinued is 18 months. 

17 (e) Relocation. A nonconforming use in a Neighborhood Commercial District may be 

18 reestablished at another location within that Neighborhood Commercial District only upon 

19 approval of a new conditional use application pursuant to the provisions of Article 3 of this 

20 Code, provided that the following conditions are met: 

21 (1) The original premises shall not be occupied by an establishment of the 

22 same type of use as the relocating use unless by another establishment that is relocating from 

23 within the district; and 

24 (2) No final permits to operate the relocated use at the new premises are 

25 granted prior to the issuance of a certificate of final completion of any work to the original 
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1 premises which is required as conditions attached to the approval of the conditional use 

2 application; and 

3 (3) Deed restrictions are recorded for the original premises in the Official 

4 Records of the City and County of San Francisco, which restrictions prohibit for the duration of 

5 the Code sections prohibiting the use for the district in which the use is located, the 

6 establishment and operation of a new use of the same type of use as the relocated use, 

7 1 unless such new use is relocating from within the district. 

8 

9 Section 5. The Planning Code is hereby amended by revising Sections 710, 711, 712, 713, 

10 714, 715, 716, 717, 718, 719, 720, 721, 723, 724, 725, 726, 727, 728, 729, 730, 731, 

11 732,733, 733A, 734, 735, 736, 737, 738, 739, 740, 741, 742, and 745 and Tables 743 and 

12 7 44 to read as follows: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I SEC. 710. NEIGHBORHOOD COMMERCIAL CLUSTER DISTRICT NC-1 I 

ZONING CONTROL TABLE 

NC-1 

No. 
Zoning 

§ References Controls 
Category 

* * * * * * * * * * * * * * * * 

P if recessed 3ft.; 

710.26 Walk-Up Facility § 790.140 IFf , ... M~~ - ~~--~-1 
- 'J , - '-"- -~ ..... v,, 

i'1AC1/1...\ 
J ~ ~·~\ / 

* * * * * * * * * * * * * * * * 

SEC. 711. SMALL-SCALE NEIGHBORHOOD COMMERCIAL DISTRICT NC-2 

ZONING CONTROL TABLE 

NC-2 

No. 
Zoning 

§ References Controls Category 

I**** * * * * * * * * * * * * 

P ifFeeessed 3 fl.; 
I Walk-Up 
711.26 § 790.140 C ifnot :peeessed 

Facility 
I ,f' 7 A~ 1/1... \ 

y ~ -·~\'-'/ 

I**** * * * * * * * * * * * * 

I 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 
! 

SEC. 712. MODERATE-SCALE NEIGHBORHOOD COMMERCIAL DISTRICT NC-3 

ZONING CONTROL TABLE 

. ... · 
NC-3 I . ·.•·· ... .. 

No. 
Zoning 

§ References Controls 
Category 

* * * * * * * * * * * * * * * * 

P if recessed 3 ft.; 
Walk-Up 

712.26 § 790.140 C if not recessed 
Facility 

.(' 7,11: '1/1..\ 
:r J. -·-1'-'/ 

* * * * * * * * * * * * * * * * 

I SEC. 713. NEIGHBORHOOD COMMERCIAL SHOPPING CENTER DISTRICT NC-S I 
II 

ZONING CONTROL TABLE 

NC-S 

No. 
Zoning 

§ References Controls Category 

I**** * * * * * * * * * * * * 

P if recessed 3 ft.; 

713.26 Walk-Up Facility § 790.140 I/' ;f.-~+ .-~~~~~~,.] 
I'-' ".J ~.._,.., .... ....,...,..µJJ """'" 

i'1At:'1/1..\ 
J J. -·~\'-'/ 

* * * * * * * * * * * * * * * * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 
I 
I 

SEC. 714. BROADWAY NEIGHBORHOOD COMMERCIA 

No. 

I 

I** * * I 
I 

714.26 

* * * * 

No. 

* * * * 

714.49 
I 

1714.50 

I 
I 

ii 
I 

11 

II 
ii 

II 

* * * * 

Zoning Category 

* * * * 

Walk-Up Facility 

* * * * 

Zoning 

Category 

* * * * 

Financial Service 

Limited Financial 

Service 

* * * * 

'1 
\ t Supervisor Mar 

11 BOARD OF SUPERVISORS 

11 

ZONING CONTROL TABLE 

Broadway 

§ Controls 
References 

* * * * * * * * 

P if r-eeessed ;J-:fe.; 
§ 790.140 Ir< ~-I' •• ~+ ~~~,J 

1- ':) ,,.._... .._,_.._.>-1o.1VVJ. 

IJ::TAC"l/l.\ 
µ L ~'~\~/ 

* * * * * * * * 

§ 
Broadway 

References 

Controls by Story 

§ 790.118 1st 2nd 3rd+ 

* * * * * * * * * * * * * * * * 

§ 790.110 GE. 

§ 790.112 ~E. 

* * * * * * * * * * * * * * * * 

L DISTRICT 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 I 
I 

SEC. 715. CASTRO STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

Castro Street 

No. 
Zoning 

§ References Controls 
Category 

* * * * * * * * * * * * * * * * 

P if recessed 3 ft.; 

715.26 Walk-Up Facility § 790.140 Ir',.£' ~.~-~~nnn~-1 
,~ "J - --~~-·vv 

,{' 7 /It; ")/]... \ 
3 ~ -·~1~/ 

* * * * * * * * * * * * * * * * 

Zoning 
No. § References Castro Street 

Category 

Controls by Story 

§ 790.118 1st 2nd 3rd+ 

* * * * * * * * * * * * * * * * * * * * * * * * 

1715.49 
Financial 

§ 790.110 ~PG c 
I Service 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

Limited 

i715.50 Financial § 790.112 QPG 

I Service 

* * * * * * * * * * * * * * * * * * * * * * * * 

SEC. 716. INNER CLEMENT STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 
' 

I Inner Clement Street ·. 

No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

P if-r-eeessed ~-ft.; 
716.2 

Walk-Up Facility § 790.140 If';.{' ~.; -·~ ~nnnA 
I 6 

,~ 'J ·~ 
___ ...,,.._, __ . 

i'14t:'J/1.\ 
J .L -·-\'-'/ 

* * * * * * * * * * * * * * * * 

I 
No. Zoning Category § References Castro Street 

Controls by Story 

§ 790.118 1st 2nd 3rd+ 

**** **** **** **** 

I 
' 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

' 

Limited Financial 
716.50 § 790.112 EH 

Service 

* * * * * * * * * * * * * * * * * * * * * * * * 

SEC. 717. OUTER CLEMENT STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

•. .. 
Inner Clement Street 

No. Zoning Category § References Controls 

I**** * * * * * * * * * * * * 
I 

P ifFeeessed-J-fe.; 
717.2 

Walk-Up Facility § 790.140 10 u· ~ ~~~~~,.J 

6 
1--- ".} '"'"""" v ....................... _..., 

i'1At;;1/l..\ 
J ..&. ........... \-/ 

* * * * * * * * * * * * * * * * 

I 

No. Zoning Category § References Castro Street 

Controls by Story 

§ 790.118 1st 2nd 3rd+ 

**** **** **** **** **** **** 

717.49 Financial Service § 790.110 IPG 

717.50 Limited Financial § 790.112 PG 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

11 

!1 

II 
11 

Ii 
II 

Service 

**** **** **** **** **** **** 

SEC. 718. UPPER FILLMORE STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

Upper Fillmore Street 

Zoning 
No. § References Controls 

Category 

** * * * * * * * * * * * * * * * 

P if recessed 3 ft.; 
718.2 Walk-Up 

§ 790.140 ,,.-., .;.('..,,..~4- ... '4/1/1/1Clel/1A 

~ 'J - ~-_,..,,.,.._._ 

6 Facility 
~1At;;')/l..\ 
.r ~ -·~\-/ 

* * * * * * * * * * * * * * * * 

No. Zoning § Upper Fillmore Street Category References 
Controls bv Story 

~ 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 

718.49 Financial § 790.110 lf G Service 
Limited 

718.50 Financial § 790.112 PG 
Service 

* * * * * * * * * * * * * * * * * * * * * * * * 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No. 

* * * * 

719.26 

* * * * 

SEC. 719. HAIGHT STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

Haight Street 
Zoning § References Controls Category 
* * * * * * * * * * * * 

P if-r-eeessed J -ft.; 
Walk-Up Facility § 790.140 ,., ~.I' .. ~+··~~~ ,.J 

:; fA~~,,/l..-\--~~-..,. 
..I.. - ,.., ~, 

* * * * * * * * * * * * 

SEC. 720. HAYES-GOUGH NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

ZONING CONTROL TABLE 

Hayes-Gough Transit 
No. Zoning Category § References Controls 
**** **** **** * * * * 

P if-r-eeessed J-:fe.; 
720.26 Walk-Up Facility § 790.140 ,., ~.I' ~~~~~,.J 

:; f A ,~ ~ /l..-\ 
..L - ,.., L.T 

**** **** **** **** 

SEC. 721. UPPER MARKET STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

Upper Market Street 

No. Zoning Category § Controls References 
* * * * * * * * * * * * * * * * 

P if-r-eeessed J-:fe.; 
721.26 Walk-Up Facility § 790.140 If'.!.£' _-J-..,A~~.nnnr.A 

I'-' ".J ,,_,," ..., _,_,,~-

J:'1At::'1/l..\ 
,} --'- ....,,-tU/ 

* * * * * * * * * * * * * * * * 
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5 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No. Zoning § References Upper Market Street Category 
Controls b v Storv 

§ 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 

721.49 Financial §790.110 f__G c Service 
* * * * 

No. 

* * * * 

* * * * * * * * * * * * * * * * * * * * 

SEC. 723. POLK STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

Polk Street 

Zoning Category § References Controls 

* * * * * * * * * * * * 
P ifr-eeessed-3-fl.; 

723.26 Walk-Up Facility § 790.140 r' 1.l'--~;. -·~~~-- ,J 
~ ".! - - ~~-·vJ-

,(' 1 AC: 1/1... \ 
.Y .L --·k.l(U/ 

* * * * * * * * * * * * * * * * 

No. Zoning Category § References Polk Street 
Controls by Story 

~ 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 
723.4 Financial Service § 790.110 'f_G c 9 
* * * * * * * * * * * * * * * * * * * * * * * * 

SEC. 724. SACRAMENTO STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 
Sacramento Street 

No. Zoning Category ~ References Controls 

* * * * * * * * * * * * * * * * 

P ifr-eeessed- 3-fl.; 
724.26 Walk-Up Facility § 790.140 101.l' -~~,J 

I'-' ".} ,...., ~ ...., -~ 

£1/IC:1/l...\ 
..L ....... ~ u 

* * * * * * * * * * * * * * * * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No. 

* * * * 

724.49 

724.50 

* * * * 

No. 
* * * * 

725.26 

* * * * 

No. 

* * * * 

725.49 

* * * * 

Zoning § References Sacramento Street Category 
Controls b I/ Story 

~ 790.118 1st 2nd I 3rd+ 
* * * * * * * * * * * * * * * * * * * * 
Financial § 790.110 I/JG Service 
Limited 
Financial § 790.112 f..G 
Service 
* * * * * * * * * * * * * * * * * * * * 

SEC. 725. UNION STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

Union Street 
Zoning Category § References Controls 
* * * * * * * * * * * * 

P ij-f'-eee-s-seti: .J-:fe. ; 
Walk-Up Facility § 790.140 lr<~f ~~,.n~~~~nA 

I'-' ':./ ,.._,., ...,._ ·..J'"-'"-'""' 

,(' 1 A:: '1/1... \ 
,} _i ·...;,"'-'{U/ 

* * * * * * * * * * * * 

Zoning § References Union Street Category 
Controls b " Story 

I& 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * 
Financial § 790.110 f_G c Service 
* * * * * * * * * * * * * * * * * * * * 

11 

11 

11 Supe.visor Mar 
1[ BOARD OF SUPERVISORS 

I
I 
. I . 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No. 
* * * * 

726.26 

* * * * 

SEC. 726. VALENCIA STREET NEIGHBORHOOD COMMERCIAL TRANSIT 

DISTRICT ZONING CONTROL TABLE 

Valencia Street 
Transit 

Zoninq Cateqorv § References Controls 
* * * * * * * * * * * * 

P if-r-eeessed 5 -ft.; 
Walk-Up Facility § 790.140 rt ;.{' ~ ~~ ,J :r fA,~~~11..-\--~~v"" 

..L ...... ~ L/ 

* * * * * * * * * * * * 

SEC. 727. 24TH STREET - MISSION NEIGHBORHOOD COMMERCIAL TRANSIT 

DISTRICT ZONING CONTROL TABLE 

24th Street -
Mission Transit 

No. Zoning Category § References Controls 
* * * * * * * * * * * * * * * * 

P if-1"eeessed 5-ft. ; 
727.26 Walk-Up Facility § 790.140 If';.{' -~ ~nnn J 

- ":./ ""-" . ...., __ ~,..,,._,'4-

J:' 1 At:: 'l /!.. \ 
.l _L ......... {L'/ 

* * * * * * * * * * * * * * * * 

SEC. 728. 24TH STREET - NOE VALLEY NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

24th Street - Noe Valley 

No. Zoning § References Controls Cateqorv 
* * * * * * * * * * * * * * * * 

P if-r-eeessed 5-ft.; 728.2 Walk-Up Facility § 790.140 rt;.I'.-~+ ~~~,:/ 

6 £' fA~~~/1--\--~~-v• 
~ .~ ~ 

* * * * * * * * * * * * * * * * 
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No. Zoning § References 24th Street - Noe Valley Category 
Controls b 1 Story 

~ 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 

728.49 Financial § 790.110 ~µf; Service 
Limited 

728.50 Financial § 790.112 ~µf; 
Service 

* * * * * * * * * * * * * * * * * * * * * * * * 

SEC. 729. WEST PORTAL AVENUE NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

West Portal Avenue 

No. Zoning Category § Controls References 
* * * * * * * * * * * * * * * * 

P if recessed 3 ft.; 
729.26 Walk-Up § 790.140 r1 ;.{'·-~• ~~~~~,J 

Facility ~ '(,,;~~/l...v\~~~~~..,. 

..L ...... """' LJ 

* * * * * * * * * * * * * * * * 

No. Zoning § West Portal Avenue Category References 
Controls by Story 

~ 790.118 1st 12nd I 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 

Limited 
729.50 Financial § 790.112 f G 

Service 
* * * * * * * * * * * * * * * * * * * * * * * * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No. 

* * * * 

730.26 

* * * * 

SEC. 730. INNER SUNSET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

Inner Sunset 
Zoning Category § References Controls 

* * * * * * * * * * * * 
P if-r-eeessed J ff.; 

Walk-Up Facility § 790.140 ,-. ;.r ,J 

:; f A'~~ ')/l..~\~~~~~"" 
..I. ...... "'-' (_/ 

* * * * * * * * * * * * 

SEC. 731. MODERATE-SCALE NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

NCT-3 ZONING CONTROL TABLE 

No. 

* * * * 

731.26 

* * * * 

No. 

* * * * 

732.26 

* * * * 

NCT-3 
Zoning § References Controls CateQorv 
**** * * * * * * * * 

Walk-Up P if-r-eeessed Jff.; 
§ 790.140 ,-. ,.,. ___ ,. ---~--~-,.:/ 

Facility - ';J --
J::1At;;')/l..\ 

..L _.- ... I...// 

* * * * * * * * * * * * 

SEC. 732. PACIFIC AVENUE NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

Pacific Avenue 
Zoning Category § References Controls 

* * * * * * * * * * * * 
P if-r-eeessed J ff.; 

Walk-Up Facility § 790.140 Ir<;+ ~~- ,i 
I'--' ':.J . ..,. "'"'--~~_....,.. 

i'1At;;'1/l..\ 
.l _L .J, - ....... / 

* * * * * * * * * * * * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 

No. Zoning Category §Referen Pacific Avenue 
ces Controls by Story 

§ 790.118 1st 2nd 3rd+ 

* * * * * * * * * * * * * * * * * * * * * * * * 

732.49 Financial Service § 790.110 f__t 

* * * * * * * * * * * * * * * * * * * * * * * * 

SEC. 733. UPPER MARKET STREET NEIGHBORHOOD COM MERCIAL TRANSIT 

DISTRICT ZONING CONTROL TABLE 

Upper 
Market 
Street 
Transit 

No. Zoninq Cateqorv § References Controls 

* * * * * * * * * * * * * * * * 
P if-r-eeessed -3 
fh-

733.26 Walk-Up Facility § 790.140 ";.{' -~ 
~ 'J ·~· ._ ______ ,] 

v~~ 

IA'7A~')/l..\ 
.T ..L v,....,{l.// 

* * * * * * * * * * * * * * * * 

No. Zoning § Upper Market Street Transit Cateqory References 
Controls by Storv 

~ 790.118 1st 2nd 3rd+ 

* * * * * * * * * * * * * * * * * * * * * * * * 

733.49 Financial § 790.110 ~Pt c Service -

* * * * * * * * * * * * * * * * * * * * * * * * 
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1 SEC. 733A. NEIGHBORHOOD COMMERCIAL TRANSIT CLUSTER DISTRICT NCT-1 

2 ZONING CONTROL TABLE 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

NCT-1 
§ 

No. Zoning Category Referenc Controls 
es 

* * * * * * * * * * * * * * * * 

Walk-Up Facility P lf-r-eees-sed J -ft.; 733A.26 § 790.140 rt""'"·~"' ~----,] 
~ ., ,~. v 'V• 

* * * * * * * * * * * * * * * * 

SEC. 734. SMALL-SCALE NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT NCT-2 

ZONING CONTROL TABLE 

NCT-2 

No. Zoning Category § Controls References 

* * * * * * * * * * * * * * * * 
P lf-r-eeessed J-fe.; 

734.26 Walk-Up Facility § 790.140 /"" j,f'M~+ NN~A 

~ ¥AC~'"! /l..v\ 
_.a_ ....,,,._, ...... 

* * * * * * * * * * * * * * * * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

No. 

* * * * 

735.26 

* * * * 

No. 

* * * * 

736.26 

* * * * 

SEC. 735. SOMA NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

ZONING CONTROL TABLE 

SoMa Transit 
Zoning § References Controls Cateqorv 

* * * * * * * * * * * * 
P if-r-eeessed- J ft. ; Walk-Up § 790.140 10 i.r ~ ~~NN _7 

Facility ~ y ,/ ;-~ :i..-\--~._,.,.,. 
_..._ ...... ,,._, <.// 

* * * * * * * * * * * * 

SEC. 736. MISSION NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

ZONING CONTROL TABLE 

Mission Street 
Transit 

Zoning Category § Controls References 

* * * * * * * * * * * * 
P if-r-eeessed J ft. ,· 

Walk-Up Facility § 790.140 '0;./' NN~,.J 

~ y ,/ ;-~:i..-\~._,,,,, __ . 
_..._ ....... ,.,,, ._, / 

* * * * * * * * * * * * 

20 SEC. 737. OCEAN AVENUE NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

21 ZONING CONTROL TABLE 

22 

23 

24 

25 

No. Zoning Category 

* * * * * * * * 

Supervisor Mar 
BOARD OF SUPERVISORS 

Ocean Avenue Transit 
§ 
Referenc Controls 
es 

* * * * * * * * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 

I 
I 
I 

P ij-1"-eees-sed J-:fe.; 
737.26 Walk-Up Facility § lr<;-/',.~-f-·- nnnA 

790.140 ~ ':./ ....... ---·uu-
.(' 1AC' "1/l.\ 

..... ...., ,_.,, ._,.·/ 

* * * * * * * * * * * * * * * * 

SEC. 738. GLEN PARK NEIGHBORHOOD COMMERCIAL TRAN SIT DISTRICT ZONING 

CONTROL TABLE 

Glen Park Transit 

No. Zoning Category § Controls References 

* * * * * * * * * * * * * * * * 
P ij-1"-eee-s-sed J-:fe.; 

738.26 Walk-Up Facility § 790.140 if" .;.{'.,t'I~"'- .,,.,.,,....n~~~ J - "./ '""-' '-'--~~-

.(' 1AC' "1/l.\ 
.L ...., ..... ..__, / 

* * * * * * * * * * * * * * * * 

SEC. 739. NORIEGA STREET NEIGHBORHOOD COMME RCIAL DISTRICT 

ZONING CONTROL TABLE 

Noriega Street 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

P if-1"-eees-sed J-:fe. ; 
739.26 Walk-Up Facility § 790.140 C if not 1"-eee-s-sed 

§ 14~.:;,(h) 

* * * * * * * * * * * * * * * * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SEC. 740. IRVING STREET NEIGHBORHOOD COMMER 

ZONING CONTROL TABLE 

Irving Street 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

P ify.eeessed J-ft.; 
740.26 Walk-Up Facility § 790.140 C if-not Y.eeessed 

§ ± 4:§. 2(/i) 

* * * * * * * * * * * * * * * * 

SEC. 741. TARAVAL STREET NEIGHBORHOOD COMME 

ZONING CONTROL TABLE 

Taraval Street 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

! P ify.eeessed J ft.; 
! 741.26 Walk-Up Facility § 790.140 C if-not reeessed 

§ ± 4:§. 2(/i)-) 

* * * * * * * * * * * * * * * * 

I 
! 

I 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 

I 

I 
I 

I 

SEC. 742. JUDAH STREET NEIGHBORHOOD COMMER CIAL DISTRICT 

ZONING CONTROL TABLE 

Judah Street 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

P if r-ecessed 3-:fe. ; 
742.26 Walk-Up Facility § 790.140 C ifnot recessed 

§ 14.§. :],(Ii) 

* * * * * * * * * * * * * * * * 

Table 743 

FOLSOM STREET NEIGHBORHOOD COMMERCIAL TRA NSIT DISTRICT 

ZONING CONTROL TABLE 

Folsom Street 

No. Zoning § References Controls Category 

* * * * * * * * * * * * * * * * 

P ifrecessed 3 §§ 145.2(b), 743.26 Walk-Up Facility 790.140 fh-
C if not r-ecessed) 

* * * * * * * * * * * * * * * * 

Table 744 

REGIONAL COMMERCIAL DISTRICT ZONING CONT ROL TABLE 

Regional 
Commercial 

Zoning I § References No. Category Controls 

Supervisor Mar 
BOARD OF SUPERVISORS Page 60 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 92 of 253



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

I 

I 
I 
I 

I 
I 

* * * * * * * * * * * * * * * * 

Walk-Up §§ 145.2(b), P if-Peeessed Jff.; 744.26 Facility 790.140 G ffnet- r-eeessed 

* * * * * * * * * * * * * * * * 

SEC. 745. EXCELSIOR OUTER MISSION STREET NEIGHBOR HOOD COMMERCIAL 

DISTRICT ZONING CONTROL TABLE 

Excelsior Outer 
Mission Street 

No. Zoning § References Controls Category 

* * * * * * * * * * * * * * * * 

Walk-Up §§ 145.2(b), P if-r-eeessed J ff.; 745.26 Facility 790.140 G if-net- reeessed 

* * * * * * * * * * * * * * * * 

Section 6. The Planning Code is hereby amended by revising Section 145.2 to read as 

follows: 

SEC. 145.2. OUTDOOR ACTIVITY AREAS AND WALK UP FACIU-:PIES IN NC DISTRICTS. 

The following provisions governing outdoor activity areas andrv alk up faeilit-ies shall 

apply in NC Districts. 

20 (a) Ouffl.oorActivityAreas. In order to provide for limited commercial outdoor activity 

21 areas, which promote active street life, but do not detract from the livability of surrounding 

22 uses, outdoor activity areas, as defined in Section 790.70 of this Code, in NC Districts shall be 

23 regulated below, except in the Outer Clement Street Neighborhood Commercial District, 

24 where outdoor activity areas shall be a principal permitted use if they existed prior to 1985. 

25 
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1 These provisions shall not apply to those uses excepted from the requirement for location in 

2 an enclosed building, as set forth in Section 703.2(b) of this Code. 

3 {gl-----+-.(J,_..) An outdoor activity area operated by a commercial use is permitted as a 

4 principal use if located outside a building and contiguous to the front property line of the lot on 

5 which the commercial use is located. 

6 In NC-S Districts, an outdoor activity area is permitted as a principal use if located 

7 within the boundaries of the property and in front of the primary facades which contain 

8 customer entrances and if it does not obstruct pedestrian traffic flow between store entrances 

9 and parking facilities. 

10 @--+-->(2,__,_) An outdoor activity area which does not comply with the provisions of 

11 Paragraph 1 of this Subsection is permitted as a conditional use, subject to the provisions set 

12 forth in Sections 316 through 316.8 of this Code. 

13 In addition to the criteria of Section 303(c) of this Code, the City Planning Commission 

14 shall find that: 

15 {ll-----+-,<?4,_,) The nature of the activity operated in the outdoor activity area is 
I 

16 I compatible with surrounding uses; 

17 (11--+<'(B ..... 7 The operation and design of the outdoor activity area does not 

18 significantly disturb the privacy or affect the livability of adjoining or surrounding residences; 

19 m (Cl I The hours of operation of the activity operated in the outdoor 

20 activity area are limited so that the activity does not disrupt the viability of surrounding uses. 

21 (b) Walk up Facilities. In order to maintainfreejlows ofpedestrian circulation in the 

22 Neighborhood Commercial Districts, ',tJalk up facilities, as defined in Section 790.140 o.fthis Code, 

23 shall be regulated in all NC Districts as provided below: 

24 (1) A 'rPalk up facility operated by a commercial use is permitted as a principal use if: 

25 
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1 64) Recessed at least three feetfiwn the property line o,f the lot on which the commercial use is 

2 located; and 

3 (B) WJiere a vehicular circulation area orparking area separates the buildingfrom the property 

4 line, the ·walk up facility is designed and located so that the users of the facility do not impede 

5 pedestrian circulation on the lot nor create conflicts between pedestrian and vehicular circulation 

6 flows; or 

7 (C) The proposed ·walk up facility fs located on a blockfrontage which is totally in a 

8 l>feighborhood Commercial District. 

9 (2) A walk•up facility which does not comply-with the provisions of Paragraph 1 o,fthis Subsection 

1 O is permitted only upon approval ()fa conditional use application pursuant to the provisions set forth in 

11 Sections 316 through 316. 8 of this Code. 

12 

13 Section 7. The Planning Code is hereby amended by moving the provisions in Section 

14 703.3 to new Section 303.1 and revising those provisions, and amending Section 703.3 to 

15 read as follows: 

16 SEC. 703.3. FORMULA RETAIL USES. 

17 (a) The Formula Retail controls set forth in Section 303.1 of this Code apply to all 

18 Neighborhood Commercial Districts in Article 7 of this Code. (a) Findings. The findings for 

19 Formula Retail controls are set forth in Section 303.1. 

20 (1) San Francisco is a city ()/diverse and distinct neighborhoods identified in large part 

21 by the character o,f their commercial areas. 

22 (2) San Francisco needs to protect its vibrant small business sector and create a 

23 \ supporti'ite environment for new small business innovations. One o,fthe eight Priority Policies o,fthe 
I 

24 City's General Plan resolves that "existing neighborhood serving retail uses be preserved and 

25 
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1 enhanced antfjitture opportunities for resident employment in and ownership o.fsuch businesses 

2 enhanced. " 

3 (3) Retail uses are the land uses most critical to the success o.fthe City's commercial 

4 districts. 

5 (4) Formula retail businesses are increasing in number in San Francisco, as they are in 

6 cities and towns across the country. 

7 (5) }..fancy earned by independent businesses is more likely to circulate within the local 

8 neighborhood and City economy than the money earned by formula retail businesses ·which often have 

9 corporate offices and vendors located outside ofSan Francisco. 

1 O (6) Formula retail businesses can ha-..•e a c01npetiti-ve advantage over independent 

11 operators because they are typically better capitalized and can absorb larger startup costs, pay more 

12 for lease space, and commit to longer lease contracts. This can put pressure on existing businesses and 

13 potentially price out ne-w startup independent businesses. 

14 (7) San Francisco is one o,fa very few major urban centers in the State in which 

1 5 housing, shops, ·workplaces, schools, parks and civic facilities intimately co exist to create strong 

16 identifiable neighborhoods. The neighborhood streets invite walking and bicycling and the City's mix o.f 

17 architecture contributes to a strong sense o,fneighborhood community ·within the larger City 

18 community. 

19 (8) l'lotwithstanding the marketability ofa retailer's goods or services or the -..•isual 

20 attractiveness o,fthe stor(}front, the standardized architecture, color schemes, decor and signage of 

21 many formula retail businesses can detractfrom the distincti';re character of certain 1'leighborhood 

22 Commercial Districts. 

23 (9) The increase of formula retail businesses in the City's neighborhood commercial 

24 areas, ifnot monitored and regulated, ·will hfffJrper the City's goal o,fa di',:erse retail base ·with distinct 

25 neighborhood retailing personalities comprised ofa mix of businesses. Specifically, the unregulated 
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1 and unmonitored establishment of additional formula retail uses may cmduly limit or eliminate business 

2 establishment opportunities for smaller or medium sized businesses, many of which tend to be non 

3 traditional or unique, and unduly skew the mix of businesses towards national retailers in lieu of local 

4 or regional retailers, thereby decreasing the diversity of merchandise available to residents and 

5 visitors and the diversity &/purveyor~ ofmerchandise. 

6 (10) If, in the future, neighborhoods determine that the needs of their I'leighborhood 

7 Commercial Districts are better served by eliminating the notice requirements for proposed formula 

8 retail uses, by converting formula retail uses into conditional uses in their district, or byprohibiting 

9 formula retail uses in their district, they can propose legislation to do so. 

1 O (b) Formula Retail Use. Formula retail use is hereby defined in Section 303.1. as a type 

11 of retail sales activity or retail sales establishment which, along with eleven or more other retail sales 

12 establishments located, maintains two or more &j the following features: a standardized array of 

13 merchandise, a standardized facade, a standardized decor and color scheme, a uniform apparel, 

14 standardized signage, a trademark or a servicemark. 

15 Standardized array ofmerchandise shall be defined as 50% or more o,fin stock 

16 merchandise from a single distributor bearing uniform markings. 

17 (2) Trademark shall be defined as a H'ord, phrase, symbol or design, or a combination 

18 ofwords, phrases, symbols or designs that identifies and distinguishes the source &/the goodsfrom one 

1 9 partyfrom those a.fathers. 

20 (3) Servicemark shall be defined as H'ord, phrase, symbol or design, or a combination 

21 o,fwords, phrases, symbols or designs that identifies and distinguishes the source &fa service from one 

22 partyfrom those ofothers. 

23 (4) Decor shall be defined as the style of interior finishings, which may inchtde but is 

24 not limited to, styfo o,ffiwniture, walleoiJerings orpermanentjixtures. 

25 
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1 (5) Cofor Scheme shall be defined as selection of colors used throughout, such as on 

2 thefarnishings, permanentfixtures, and wallcoverings, or as used on the facade. 

3 (6) Facade shall be defined as the face orfront a.fa building, including awnings, 

4 looking imto a street or an open space. 

5 (7) Uniform Apparel shall be defined as standardized items of clothing including but 

6 not limited to standardized aprons, pants, shirts, smocks or dresses, hat, andpins (other than name 

7 tags) as well as standardized colors o.f clothing. 

8 (8) Signage shall be defined as business sign pursuant to Section 602. 3 of the P fanning 

9 bed&:-

1 O (c) "Retail Sales Activity or Retail Sales Establishment" shall include the uses defined in Section 

11 303(i)(2) ofthis Code. 

12 (d) Formula Retail Uses Permitted. Any use permitted in certain districts defined in Section 

13 303(i)(5)?4), rvhich is also a '~-0rmula retail use" as d~fined in this Seciton, is hereby permitted 

14 (b) Formula Retail Uses Permitted. Any use permitted in a Neighborhood Commercial 

15 District that is a "Formula Retail use" as defined in Section 303.1 of this Code is hereby 

16 permitted. 

17 (e) Formula Retail Use Prohibited. I'lotwithstanding subsection (d), certain districts may 

18 prohibit J-0rmula retail uses or a subset o.fformula retail uses as described in Section 303(i)(5). 

19 (f) Conditional Uses. Notwithstanding subsections (d) or (e), a Conditional Use Authorization 

20 shall be required/or a formula retail use in the zoning districts listed in Section 303(i)(4) unless 

21 explicitly exempted. Additional criteria to be used by the Planning Commission when considering 

22 granting conditional use permits to formula retail uses in these districts are listed in Section 303(i). 

23 (g) Neighborhood Commercial }•/otification and Design Revie',11. After the effective date o.f this 

24 Ordinance, any building permit application J-0r a use permitted in a Neighborhood Commercial 

25 
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1 District rvhich is also a '~-0rmula retail use" as defined in this section shall be subject to the 

2 Neighborhood Commercial ]'lotiftcation and Design Review Procedures ofSection 312 a/this Code. 

3 (h) Discretionary Re',JieH' Guidelines. The Planning Commission shall develop and adopt 

4 guidelines ·which it shall employ when considering any request for discretionary review made pursuant 

5 to this Section. These guidelines shall include but arc not limited to consideration &j the J-0llowing 

6 factors: 

7 (1) Existing concentrations afJ-0rmula retail uses within the ~Veighborhood Commercial 

8 District. 

9 (2) Availability of other similar retail uses within the Neighborhood Commercial 

1 0 District. 

11 (3) Compatibility a/the proposed J-0rmula retail use with, the existing architectural and 

12 aesthetic character af the }feighborhood Commercial District. 

1 3 (4) Existing retail vacancy rates within the }feighborhood Commercial District. 

14 (5) Existing mix o,f Citywide serving retail uses and neighborhood serving retail uses 

15 within the NeighborJwod Commercial District. 

16 (i) Determination ofFormula Retail Use. After the c;ffecti-ve date of'this Ordinance, in those 

17 areas in which '~-ifmnula retail uses 11 are prohibited, any building perm it application determined by the 

18 City to be for a '~-0rmula retail use 11 that does not identify the use as a '~-0rmula retail use 11 is 

19 incomplete and cannot be processed until the omission is corrected Any buil-dingpcrmit appro-..rcd 

20 after the effective date of this Ordinance that is determined by the City to have been, at the time of' 

21 application, J-0r a '~-0rmula retail use 11 that did not identify the use as a '~-0rmula retail use 11 is subject 

22 to revocation at any time. 

23 After the effective date of this Ordinance, in those areas in which 'tormula retail uses 11 are 

24 subject to the }leighborhood Commercial Notification and Design Rm>'icwpro-visions a/subsection (g), 

25 any buildingpermit application determined by the City to beJ-0r a '~-0rmula retail use 11 that docs not 

Supervisor Mar 
BOARD OF SUPERVISORS Page 67 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 99 of 253



1 identijj' the use as tt ''fonnula retttil use 11 is incomplete end cttnnot be processed until the omission is 

2 corrected. After the effective da:te o_fthis Ordinance, any buildingpermit approved that is determined 

3 by the City to be for tt ''formultt retail use 11 that does not identify the use as tt '~tormula rctttil use 11 must 

4 complete the Neighborhood Commercial Notification and Design Revie•~· required in subsection (g). 

5 Ifthc City determines that a building permit application or buildingper-mit subject to this 

6 Section afthc Code is for a '~+ormultt rctttil use, 11 the bbtildingpermit applicttnt or holder bears the 

7 burden a/proving to the City that the proposed or existing use is not a ''formula retail use. 11 

8 

9 Section 8. The Planning Code is hereby amended by revising Section 703.4 to read as 

10 follows: 

11 SEC. 703.4. CONDITIONAL USE AUTHORIZATION FOR FORMULA RETAIL USES. 

12 (a) This Ordinance shall be known as the Small Business Protection Act. 

13 (b) Notwithstanding Section 703.3(~d) and except for Section 303.1 (D703.3(e), 

14 establishment of a formula retail use, as defined in Section 303.1~, in any Neighborhood 

15 Commercial District, as identified in Article 7, shall require conditional use authorization 

16 pursuant to the criteria of Sections 303(c) and 303.1ft1 and be subject to the terms of Sections 

17 ~303.1 (g) and (h+). 

18 ( c) Nothing herein shall preclude the Board of Supervisors from adopting more 

19 restrictive provisions for conditional use authorization of formula retail use or prohibiting 

20 formula retail use in any Neighborhood Commercial District. 

21 

22 Section 8~. The Planning Code is hereby amended by moving the provisions in 

23 Section 803.6 to new Section 303.1 and revising those provisions, and revising Section 803.6 

24 to read as follows: 

25 
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1 SEC. 803.6. FORMULA RETAIL USES IN ARTICLE 8 DISTRICTSTHEMUG 

2 DISTRICT, UMUD!STRICT, CHL'VATOWNAfIXED USEDISTRICTSAND IN THE WESTERN 

3 SOMA SPECL4L USE DISTRICT. 

4 The Formula Retail controls set forth in Section 303.1 of this Code apply to Article 8 

5 Districts. (a) Findings. The findings for Formula Retail controls are set forth in Section 303.1. 

6 (1) San Francisco is a city o.fdiverse and distinct neighborhoods identtfied in l-arJtC part by 

7 the character o.ftheir commercial areas. 

8 (2) San Francisco needs to protect its vibrant small business sector and create a 

9 supportive environment for ne'r~' small business innovations. One of the eight Priority Policies of the 

1 0 City's General P !an resolves that 11 existing neighborhood serving retail uses be preser'v'ed and 

11 enhanced andfoture opportunities for resident employment in and owner.ship of such businesses 

12 enhanced. 11 

13 (3) Retail uses are the !-and uses most critical to the success of the City's commercial 

14 districts. 

15 (4) F'ormul-a retail businesses are increasing in number in San Francisco, as they are in 

16 cities and tovms across the country. 

17 (5) }lfoney earned by independent businesses is more likely to circulate within the local 

18 neighborhood and City economy than the money earned byformul-a retail businesses which often have 

19 corporate offices and vendors located outside ofSan Francisco. 

20 (6) Formul-a retail businesses can ha'ile a competitive advantage over independent 

21 operators because they are typically better capitalized and can absorb larger startup costs, pay more 

22 for lease space, and commit to longer lease contracts. This can put pressure on existing businesses and 

23 potentiallyprice out new startup independent businesses. 

24 (7) San Francisco is one o.f a very few major urban centers in the State in which housing, 

25 shops, workplaces, schools, parks and civic facilities intimately co exist to create strong identifiable 

Supervisor Mar 
BOARD OF SUPERVISORS Page 69 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 101 of 253



1 neighborhoods. The neighborhood streets iw,,iite ·walking and bicycling and the City's mix of' 

2 architecture contributes to a strong sense o.fneighborhood community ·within the larger City 

3 community. 

4 (8) Notwithstanding the marketability a.fa retailer's goods or services or the visual 

5 attractiveness af the storefront, the standardized architecture, co for schemes, decor and signage of 

6 many formula retail businesses can detractfrom the distinctive character o.f certain neighborhood 

7 commercial and mixed use districts. 

8 (9) The increase afformula retail businesses in the City's neighborhood commercial areas, 

9 if not monitored and regulated, will hamper the City's goal afa diverse retail base v.·ith distinct 

10 neighborhood retailingpersonalities comprised afa mix o.fbusinesses. Specifically, the unregulated 

11 and unmonitored establishment a/additional formula retail uses may unduly limit or eliminate business 

12 establishment opportunities for smaller or medium sized businesses, many a/which tend to be non 

13 traditional or unique, and unduly skew the mix o.f businesses to·wards national retailers in lieu o.f l-ocal 

14 or regional retailers, thereby decreasing the diversity o.fmerchandise available to residents and 

15 visitors and the diversity of purveyors a/merchandise. 

16 (b) Formula Retail Uses. 

17 (1) Formula Retail Uses Permitted as a Conditional Use. Section 303.1 sets 

18 forth the requirements for conditional use authorization for Formula Retail uses 1.vithin Article 8 

19 districts. are permitted in the 1'..!UG District, UA1UDistrict, W~stern So},£4 Special Use District, the 

20 Chinato·wn Community Business District and the Chinatown Residential }/eighborhood Commercial 

21 District only as a conditional use. When considering an application for a conditional use permit under 

22 this Section, the Planning Commission shall consider the criteria defined in Section 303(i) o.fthis Code. 

23 (2) Formula Retail Uses Prohibited. The establishment of ne'A' Formula Retail 

24 uses 'Nithin Article 8 districts may be prohibited, as set forth in Section 303.1._in the Chinato·wn 

25 
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1 Visitor Retail District is prohibited. The establishment &jne'tf' Restaurant or Limited Restaurant uses 

2 that are also defined as formula retail in any Chinatown }..1ixed Use Districts is prohibited. 

3 (c) Formula Retail Use Defined. Formula retail use is hereby defined in Section 303.1. 

4 as a type o,fretail sales activity or retail sales establishment which, along with eleven or more other 

5 retail sales establishments located in the United States, maintains two or more of the following 

6 features: a standardized array o.fmerchandise, a standardized fa9ade, a standardized decor and color 

7 scheme, a uniferm apparel, standardized signage, a trademark or a servicemark. 

8 (1) Standardized array of merchandise shall be defined as 50% or more of in stock 

9 merchandisefrom a single distributor bearing uniform markings. 

10 (2) Trademark shall be d(}fined as a word, phrase, symbol or design, or a combination 

11 o.fwords, phrases, symbols or designs that identifies and distinguishes the source of the goodsfi·om one 

12 party from those of others. 

13 Ser;;icemark shall be defined as rt'ord, phrase, symbol or design, or a combination 

14 of words, phrases, symbols or designs that identifies and distinguishes the source ofa service from one 

15 party from those o.f others. 

16 (4) Decor shall be defined as the style ofinteriorfinishings, which may include but is 

17 not limited to, style of furniture, 'rllallcoverings orpermanentfixtures. 

18 Co for Scheme shall be defined as selection of colors used throughout, such as on 

19 thefarnishings, permanentfixtures, and wallcoverings, or as used on the facade. 

20 (6) Facade shall be defined as the face orfront ofa building, including aH1nings, 

21 looking onto a street or an open space. 

22 (7) Uniferm Apparel shall be defined as standardized items of clothing including but 

23 not limited to standardized aprons, pants, shirts, smocks or dresses, hat, andpins (other than name 

24 tags) as H'cll as standardized colors of clothing. 

25 
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1 15) Signage shall be defined as business sign pursutflit to Section 602. 3 of the P fanning 

2 Gede--:-

3 (9) "Retail Sales Activity or Retail Sales Establishment" shall include the uses defined 

4 in Section 303(i)(2). 

5 (d) Determination of Formula Retail Use. Section 303.1 establishes the process for 

6 correcting omissions on any application for an entitlement, permit or other action determined 

7 by the City to be a Formula Retail use that does not identify the use as a Formula Retail use. 

8 If the City determines that a building permit application or buildingpermit sulJject to this section o.fthe 

9 Code is for a ''formula retail use," the buildingpermit applicant or holder bears the burden o.fproving 

1 0 to the City that the proposed or existing b{;Se is not a '~+ormula retail b{;Se. " 

11 (c) PermitApplication PPOcessing. After the effective date o.fthis ordinance, any building 

12 permit application determined by the City to be J+or a '~+ormula retail use" that does not identifY the use 

13 as a ''formula retail b{;SC" is incomplete and cannot be processed until the omission is corrected. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Section 910. The Planning Code is amended by revising Section 350ffil to read as 

follows: 

SEC. 350. FEES, GENERAL 

Fees shall be imposed in order to compensate the Planning Department for the cost of 

processing applications and for the development and revision of land use controls. Fees shall 

be charged and collected as indicated for each class of application, permit, filing request or 

activity listed in Sections 351 through 3--3-8360 below. 

* * * * 

(g) Fee Adjustments. 

(1) The Controller will annually adjust the fee amounts specified in Sections 350-

3--3-8360 by the two-year average consumer price index (CPI) change for the San 
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1 

2 

3 

4 

5 

Francisco/San Jose Primary Metropolitan Statistical Area (PMSA). For a listing of the 

Department's current fees inclusive of annual indexing for inflation, reference the Schedule of 

Application Fees available on the Department website. 

* * * * 

6 Section -W11. The Planning Code is amended by adding new Sections 359 and 360 to 

7 read as follows: 

8 SEC. 359. ECONOMIC IMPACT STUDY FOR LARGE SCALE RETAIL USE. 

9 The fee to review an economic impact study, as required by Section 303(}!), shall be $3,500.00, 

10 plus any additional time and materials as set forth in Section 350. 

11 

12 SEC. 360. PERFORMANCE REVIEW FOR FORMULA RETAIL USE. 

13 The tee to provide performance review for Formula Retail uses as required by Section 303.1 

14 shall be the standard building permit tee. plus time and materials as set forth in Section 350(c). 

15 

16 Section #12. The Planning Code is amended by revising Section 209.8 to read as 

17 ' follows: 

18 SEC. 209.8. COMMERCIAL ESTABLISHMENTS IN R DISTRICTS. 

19 

20 

21 

22 

23 

24 

25 

RH RH 
RH RH RH RM RM 

-1 -1 
-1 -2 -3 -1 -2 

(D) (S) 
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RM RM RTO RC RC 
RTO 

-3 -4 -M -3 -4 

SEC. 209.8. COMMERCIAL 

ESTABLISHMENTS. 
p p 

(a) Except for massage establishments as 

noted in Section 218.1, retail, personal 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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I 
11 

c c 

c c 

c c 

service or other commercial establishment 

is permitted as a principal use on the 

ground floor or below of a building if 

permitted as a principal use on the ground 

floor in an NC-3 District, unless otherwise 

specified in this Code. 

(b) Except for massage establishments 

as noted in Section 218.1, retail, personal 

service or other commercial establishment 

is permitted as a conditional use on the 

ground floor or below of a building if 

permitted as a conditional use on the 

ground floor in an NC-3 District, unless 

otherwise specified in this Code. 

(c) Except for massage establishments 

as noted in Section 218.1, retail, personal 

service or other commercial establishment 

is permitted as a conditional use above the 

ground floor of a building if permitted as a 

principal or conditional use on the ground 

floor in an NC-3 District, unless otherwise 

specified in this Code. 

(d) Formula Retail Use, as defined in 

Section 7-()J.J(h} 303.l of this Code. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(e) Any use meeting the standards and 

p p p p limitations set forth in Section 231: Limited 

Corner Commercial Uses in RTO Districts. 

(f) Non-residential use exceeding 6,000 
c c 

gross square feet. 

(g) Liquor Store on the ground floor, as 

p p defined in Section 790.55 of this Code, 

unless otherwise specified in this Code. 

(h) Drive-up Facility, as defined in 

Section 790.30 of this Code. 

(i) Walk-up Facility, as defined in Section 

790.140 of this Code, ispermittedasa 
p p 

principle use on the groundfloor ifrecessed 3 

feet:; requires a conditional: use if not: recessed. 

U) Outdoor Activity Area, as defined in 

p p Section 790. 70 of this Code, if in front; 

requires a conditional use if elsewhere. 

Section 4-2-13. The Planning Code is amended by revising Section 212 to read as 

follows: 

SEC. 212. ADDITIONAL REQUIREMENTS FOR USES IN CERTAIN C AND M DISTRICTS. 

In the following C and M Districts, the permitted uses indicated in Sections 215 through 

227 shall be subject to the additional requirements contained in this Section 212. 
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1 (a) Uses in Enclosed Buildings. In C-2 Districts, all permitted uses, and all storage, 

2 servicing, fabricating, processing or repair uses accessory thereto, shall be conducted within 

3 enclosed buildings, with the exceptions of: 

4 (1) Those uses indicated by an asterisk(*) in the column for the district; 

5 (2) Accessory off-street parking and loading areas where permitted; 

6 (3) Accessory outdoor dining areas where permitted; 

7 (4) Accessory recreation areas where permitted; and, 

8 (5) Mobile Food Facilities as defined in Section 102.34. 

9 (b) Drive-up Facilities. In C-3 Districts, a Drive-up Facility, as defined in 

1 O 1 Section 790.30 of this Code, shall not be permitted. 

11 (c) Required Ground-floor Commercial Frontage in C-3 Districts. 

12 (1) Purpose. The purpose of this section is to assure continuity of retail and 

13 consumer service uses in the C-3-R District, and in other important commercial streets in C-3 

14 Districts. 

15 (2) Applicability. 

16 (A) In the C-3-R District, along any block frontage that is entirely within 

17 such district or partly in such district and partly in the C-3-0 District, where such block 

18 frontage faces a street 40 feet or more in width; 

19 (B) On building frontages facing Destination Alleyways, as defined in the 

20 Downtown Streetscape Plan; 

21 (C) Along any street frontage facing Market Street in all C-3 Districts 

22 except the Van Ness and Market Downtown Residential Special Use District. 

23 (3) Controls. 

24 (A) Ground Story. Permitted uses listed in Sections 218 and 221 shall 

25 be located facing such street in the ground story of any building. At least 1/2 the total width of 
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1 any new or reconstructed building, parallel to and facing such street, shall be devoted at the 

2 ground story to entrances, show windows or other displays of such uses. 

3 (B) All Levels. All other permitted uses shall be located either on stories 

4 above or below the ground story or at a distance of not less than 20 feet behind each street 

5 frontage at the ground story. No more than 1/3 the width of any lot, parallel to and facing such 

6 street, shall be devoted to entrances to such other permitted uses. 

7 (d) Hazardous, Noxious, or Offensive Uses Prohibited. No use listed as permitted 

8 in any C District or M-1 District shall include any use that is hazardous, noxious or offensive 

9 for reasons described in Section 202(c) of this Code. 

10 (e) Formula Retail Uses. Formula Retail uses, as defined in Section 303.1, with frontage on 

11 Market Street between 61
h Street and the intersection of Market Street and the intersection of Market 

12 Street, 1 ih Street and Franklin Street, are subject to Conditional Use authorization as specified in 

13 Sections 303 and 303.1. 

14 

15 Section ~ 14. The Planning Code is amended by revising Section 218 to read as 

16 follows: 

17 SEC. 218. RETAIL SALES AND PERSONAL SERVICES. 

C
' C- C-3- C-

18 - C-3- PDR-• 3- 0 3- C- C- PDR-1-G PDR-1-D PDR-2 
19 • 0 (SD) R G 3-S M M-1 M-2 1-B 

20 

21 

22 

23 

24 

25 i 
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RETAIL SALES 

AND PERSONAL 

SERVICES. 

The uses 

specified in this 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 
I 
I 

pl 
I 
I 

p p p PJt p p p p 
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P, under 
2,500 gsf 
per lot; C 
above for 
Grocery 
stores, as 
defined in 
Section 
790.102 
(a) and 
Health club, 
fitness, 
gymna-
sium, or 
exercise 
facility when 
including 
equipment 
and space 
for weight-
lifting and 
cardio-
vascular 
activities 

Section shall not 

include any use 

first specifically 

listed in a 

subsequent 

Section of this 

Code. 

P, 
under 
5,000 gsf (a) Retail 
per lot; C business or 
above for personal service 
Grocery establishment. 
stores, as 
defined in *Subject to the 
Section limitations of 
790.102 Section 121.6 and 
(a) and 121.8 
Health 
club, P, P, under #C for the 
fitness, under 2,500 establishment o[ 
gymna- 2,500 gsf per new Formula Retail 
sium, or gsf lot*# use, as described in 
exercise Section 303.1, with 
facility .frontage on Market 
when Street between 6th 
including Street and the 
equip- intersection o[ 
ment and Market Street and 
space for the intersection o[ 
weight- Market Street, 12th 
lifting and Street and Franklin 
cardio- Street. 
vascular 
activities 
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1 Section 4415. The Planning Code is amended by revising Section 219 to read as 

2 follows: 

3 SEC. 219. OFFICES. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

C- C-
C-

C-3-
C- C- C-

3- 3- 3- 3-
1 2 0 

O(SD) 
R G s 

p p p p Pi!: p p 

p p p p Cit p p 

p p p p Cit p p 
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C- M- M-
M 1 2 

p p p 

p p p 

p p p 

PDR- PDR-
PDR-1-G PDR-1-D 

1-B 2 

SEC. 219. OFFICES. 
NP, unless NP, unless (a) Professional and 

in a in a business offices, as 
designated designated defined in 890.70, not 
landmark landmark 

P*# P*# 
more than 5,000 

building. P in building. P in gross square feet in 
designated designated size and offering on-
landmark landmark site services to the 
buildings. buildings. general public. 

NP, unless NP, unless (b) Professional and 
in a in a business offices, as 

designated designated defined in 890.70, 
landmark landmark larger than 5,000 

building. Pin building. P in gross square feet in 
designated designated size and offering on-
landmark landmark site services to the 
buildings. buildings. general public. 

(c) Other professional 
and business offices, 
as defined in 890.70, 
above the ground 

NP, unless NP, unless 
floor. In the C-3-R 

in a in a 
District, in addition to 

designated designated p p the criteria set forth in 
Section 303, approval 

landmark landmark under under 
building. P in building. P in 5,000 5,000 

shall be given upon a 
determination that the 

designated designated gsf *# gsf *# 
use will not detract 

landmark landmark 
from the district's 

buildings. buildings. 
primary function as 
an area for 
comparison shopper 
retailing and direct 
consumer services. 
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1 

2 

3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

NP, unless NP, unless 
in a in a 

(d) Other professional 
designated designated p p 
landmark landmark under under 

and business offices, 
p p c c it c c p p p 

building. P in building. Pin 5,000 5,000 
as defined in 890. 70 
at or below the 

designated designated gsf *# gsf *# 
ground floor. 

landmark landmark 
buildings. buildings. 

Subject to limitations 
of Section 121.8. 
#C for the establishment 
o[_new Formula Retail 
use, as described in 
Section 303.1, with 
.frontage on Market 
Street between 6th Street 
and the intersection of 
Market Street and the 
intersection o[_Market 
Street, 12th Street and 
Franklin Street. 

Section 4-§16. Effective Date. This ordinance shall become effective 30 days after 

enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor returns the 

ordinance unsigned or does not sign the ordinance within ten days of receiving it, or the Board 

of Supervisors overrides the Mayor's veto of the ordinance. This ordinance shall not apply to 

any complete application for a proposed Formula Retail use that was submitted to the G+ty 

Planning Department on or before October 24. 2014. 

Section 4617. Scope of Ordinance. In enacting this ordinance, the Board of 

Supervisors intends to amend only those words, phrases, paragraphs, subsections, sections, 

articles, numbers, punctuation marks, charts, diagrams, or any other constituent parts of the 

Municipal Code that are explicitly shown in this ordinance as additions, deletions, Board 
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1 amendment additions, and Board amendment deletions in accordance with the "Note" that 

2 appears under the official title of the ordinance. 

3 

4 Section 18. The Municipal Code is hereby amended to revise the following Sections by 

5 revising citations to provisions of the Planning Code to correspond to the Planning Code 

6 amendments shown in this ordinance: 

7 
Code Section Planning Number of Be~lacement 

8 Code Times Citation 

9 Section Planning 
Cited Code 

10 Therein Citation 
AErnears 

11 

12 
Planning 710- Table 145.2(aj 1 145.2 
Planning 711 - Table 145.2(aj 1 145.2 

13 Planning 712 - Table 145.2(aj 1 145.2 
Planning 713 -Table 145.2(aj 1 145.2 

14 Planning 714 - Table 145.2(aj 1 145.2 

15 Planning 715 - Table 145.2(aj 1 145.2 
Planning 716 - Table 145.2(aj 1 145.2 

16 Planning 717 - Table 145.2(aj 1 145.2 

17 
Planning 718 - Table 145.2(aJ 1 145.2 
Planning 719 - Table 145.2(aj 1 145.2 

18 Planning 720 -Table 145.2(aj 1 145.2 
Planning 721 - Table 145.2(aj 1 145.2 

19 Planning 722 -Table 145.2(aj 1 145.2 

20 Planning 723 -Table 145.2(aj 1 145.2 
Planning 724 -Table 145.2(aj 1 145.2 

21 Planning 725 -Table 145.2(aj 1 145.2 

22 
Planning 726 -Table 145.2(aj 1 145.2 
Planning 727 -Table 145.2(aj 1 145.2 

23 Planning 728 -Table 145.2(aj 1 145.2 
Planning 729 -Table 145.2(aj 1 145.2 

24 Planning 730 -Table 145.2(aj 1 145.2 

25 Planning 731 - Table 145.2(aj 1 145.2 
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Planning 732 -Table 145.2(a) 1 145.2 
1 Planning 733 -Table 145.2(a) 1 145.2 

2 Planning 733A- Table 145.2(a) 1 145.2 
Planning 734 -Table 145.2(a) 1 145.2 

3 Planning 735 - Table 145.2(a) 1 145.2 

4 Planning 736 -Table 145.2(a) 1 145.2 
Planning 737 -Table 145.2(a) 1 145.2 

5 Planning 738 -Table 145.2(a) 1 145.2 
Planning 739 -Table 145.2(a) 1 145.2 

6 Planning 740 -Table 145.2(a) 1 145.2 

7 Planning 741 - Table 145.2(a) 1 145.2 
Planning 742 -Table 145.2(al 1 145.2 

8 Planning 743 -Table 145.2(a) 1 145.2 

9 Planning 744 -Table 145.2(a) 1 145.2 
Planning 745 -Table 145.2(a) 1 145.2 

10 Planning 844 -Table 145.2(al 1 145.2 

11 
Planning 845 -Table 145.2(a) 1 145.2 
Planning 846 -Table 145.2(a) 1 145.2 

12 Planning 847 -Table 145.2(a) 1 145.2 
Planning 909, 910 1 911 - Tables 145.2(a) 1 145.2 

13 Planning 909 1 910, 911 - Tables 145.2(bl 1 Delete 

14 Planning 786(d) 303(il 1 303.1 
Administrative 59.3 303m 1 303.1 

15 Public Works 184.86.1 (al 303(il 1 303.1 

16 
Planning 803.2(bl(1 l(B) 303(0 1 303.1 
Planning 234.1 (c)(5) 303(il 1 303.1 

17 Planning 243(c)(9HK) 303(0 1 303.1 
Planning 786(c) 303(il(1 l 1 303.1 

18 Planning 786(el 303(il(3l 1 303.1 

19 Public Works 184.86.1 (al(1 l 303(il(4l and 1 303.1 
!fil 

20 Planning 604(hl 303(1l 1 303(kl 
Planning 303(1)(6) 303(1) 1 303(k) 

21 Planning 711 - Sgecific Provisions 303(o) 1 303(nl 

22 Table 
Planning 712 - Sgecific Provisions 303(0) 1 303(nl 

23 Table 
Planning 713 - Sgecific Provisions 303(o) 1 303(nl 

24 Table 

25 
Planning 714 - Sgecific Provisions 303(0) 1 303(n) 

Table 

Supervisor Mar 
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Planning 715 - SQecific Provisions 303(0) 1 303(nl 
1 Table 

2 Planning 716 - SQecific Provisions 303(0) 1 303(n) 
Table 

3 Planning 718 - SQecific Provisions 303(0) 1 303(n) 
Table 

4 Planning 719 - SQecific Provisions 303(0) 1 303(n) 

5 
Table 

Planning 720 - SQecific Provisions 303(0} 1 303(n} 

6 Table 
Planning 721 - SQecific Provisions 303(0} 1 303(n} 

7 Table 
Planning 722 - SQecific Provisions 303(0} 1 303(n) 

8 Table 

9 
Planning 723 - SQecific Provisions 303(0) 1 303(n) 

Table 

10 Planning 726 - SQecific Provisions 303(0} 1 303(n) 
Table 

11 Planning 727 - SQecific Provisions 303(0) 1 303(n) 
Table 

12 Planning 728 - SQecific Provisions 303(0} 1 303(n) 

13 
Table 

Planning 730 - SQecific Provisions 303(0) 1 303(n) 

14 Table 
Planning 731 - SQecific Provisions 303(0) 1 303(n) 

15 Table 
Planning 733 - SQecific Provisions 303(0) 1 303(n) 

16 Table 

17 Planning 734 - SQecific Provisions 303(0) 1 303(n) 
Table 

18 Planning 735 - SQecific Provisions 303(0) 1 303(n) 
Table 

19 Planning 736 - SQecific Provisions 303(0) 1 303(n) 
Table 

20 Planning 737 - SQecific Provisions 303(0) 1 303(n) 

21 Table 
Planning 738 - SQecific Provisions 303(0) 1 303(n) 

22 Table 
Planning 790.60(b} 303(0) 1 303(n) 

23 Planning 810 - SQecific Provisions 303(0} 1 303(n) 

24 
Table 

Planning 811 - SQecific Provisions 303(0) 1 303(n) 

25 Table 
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Planning 812 - Sgecific Provisions 303(0) 1 303(nl 
1 Table 

2 Planning 815 - Sgecific Provisions 303(0) i 303(n) 
Table 

3 Planning 827 - Sgecific Provisions 303(0) i 303(nl 
Table 

4 Planning 829 - Sgecific Provisions 303(0) i 303(n) 

5 Planning 
Table 
890.60(bl 303(0) 1 303(n) 

6 Planning 218. Hbl 303(0) 1 303(n) 
Planning 218.1 Table 303(0) 1 303(n) 

7 Planning 728 - Sgecific Provisions 703.3 1 303.1 

8 
Table 

Planning 739 - Sgecific Provisions 703.3 i 303.1 

9 Table 
Planning 7 40 - Sgecific Provisions 703.3 i 303.1 

10 Table 
Planning 7 41 - Sgecific Provisions 703.3 i 303.1 

11 Table 

12 
Planning 7 42 - Sgecific Provisions 703.3 i 303.1 

Table 

13 Planning 781.1(bl 703.3 1 303.1 
Planning 781.5(a) 703.3 1 303.1 

14 Planning 786(aH14l 703.3 1 303.1 

15 Planning 182(bH1 l 703.3 1 303.1 
Planning 234.1(cH5) 703.3 1 Delete 

16 Planning 312(bl 703.3 1 303.1 
Planning 781.4(a) 703.3(bl i 303.1 

17 Planning 781.9(aH3l(C) 703.3(bl 1 303.1 

18 Planning 186(c) 703.3(bl 1 303.1 
Planning 209.8 703.3(bl 1 303.1 

19 Planning 231 (el 703.3(bl 1 303.1 

20 Planning 249.31 (bl(1l(iiil 703.3(bl 1 303.1 
Planning 249.65(cl(2l(A) 703.3(bl 1 303.1 

21 Planning 249.65(cH7l 703.3(bl 1 303.1 
Planning 823(a) 803.6 1 303.1 

22 Planning 823(cH10) 803.6 1 303.1 

23 Planning 840 Table 803.6 1 303.1 
Planning 841 Table 803.6 1 303.1 

24 Planning 842 Table 803.6 1 303.1 

25 Planning 843 Table 803.6 1 303.1 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Planning 844 Table 803.6 1 303.1 
Planning 845 Table 803.6 1 303.1 
Planning 846 Table 803.6 1 303.1 
Planning 847 Table 803.6 1 303.1 
Planning 234.1 (c){5) 803.6 1 Delete 
Planning 249.40(c)(3) 803.6 1 303.1 

At the direction of the City Attorney. the publisher of the San Francisco Municipal Codes shall 

correct any additional cross-references to the Planning Code that require correction due to the 

amendment of the Planning Code by this Ordinance. 

15 n:\legana\as2014\1300348\00969158.doc 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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City and County of San Francisco 

Tails 

Ordinance 

City Hall 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 

File Number: 140844 Date Passed: November 18, 2014 

Ordinance amending the Planning Code to amend the definition of Formula Retail to include 
businesses that have 11 or more outlets worldwide; expand the applicability of Formula Retail 
controls to other types of uses; require Conditional Use authorization for Formula Retail 
establishments in the C-3-G district with facades facing Market Street, between 6th Street and the 
intersection of Market Street, 12th Street and Franklin Street; provide a method for calculating the 
concentration of formula retail establishments in a certain area; require Planning Department staff to 
recommend disapproval of new formula retail in the Upper Market Neighborhood Commercial 
District based on concentration of existing Formula Retail; delete the requirement for Conditional 
Use authorization when a Formula Retail establishment changes operator but remains the same 
size and use category; define intensification and abandonment for Formula Retail uses; require 
Formula Retail uses to comply with performance guidelines; amend the Conditional Use criteria for 
Large-Scale Retail Uses, and for Formula Retail uses of 20,000 gross square feet or greater except 
for General and Specialty Grocery stores, to require an economic impact study and establish new 
fees for said study; require 30 days' public notice for conditional use hearings on proposed Formula 
Retail uses; amend Neighborhood Commercial Districts that required Conditional Use for Financial 
and Limited Financial Services to principally permit Financial and Limited Financial Services except 
in the Castro Street Neighborhood Commercial District, Upper Market Neighborhood Commercial 
Transit District, and 24th Street - Noe Valley Neighborhood Commercial District; delete the 
Conditional Use requirement for Walk-Up Facilities that are not set back 3 feet; and correct various 
Code provisions to ensure accuracy of cross-references; and adopting findings, including 
environmental findings, Planning Code, Section 302 findings, and findings of consistency with the 
General Plan, and the eight priority policies of Planning Code, Section 101.1. 

October 06, 2014 Land Use and Economic Development Committee - CONTINUED 

October 27, 2014 Land Use and Economic Development Committee -AMENDED, AN 
AMENDMENT OF THE WHOLE BEARING NEW TITLE 

October 27, 2014 Land Use and Economic Development Committee - DUPLICATED AS 
AMENDED 

October 27, 2014 Land Use and Economic Development Committee - RECOMMENDED 
AS AMENDED 

November 04, 2014 Board of Supervisors -AMENDED 

Ayes: 11 - Avalos, Breed, Campos, Chiu, Cohen, Farrell, Kim, Mar, Tang, Wiener 
and Yee 

November 04, 2014 Board of Supervisors - PASSED ON FIRST READING AS AMENDED 

Ayes: 11 -Avalos, Breed, Campos, Chiu, Cohen, Farrell, Kim, Mar, Tang, Wiener 
and Yee 

November 18, 2014 Board of Supervisors - FINALLY PASSED 

Ayes: 10 -Avalos, Breed, Chiu, Cohen, Farrell, Kim, Mar, Tang, Wiener and Yee 

City and County of San Fra11cisco Pages Printed at 1:54 pm on 11119114 
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Excused: 1 - Campos 

File No. 140844 

City and Cf!unty of San Francisco Page6 

I hereby certify that the foregoing 
Ordinance was FINALLY PASSED on 
11/18/2014 by the Board of Supervisors of 
the City and County of San Francisco. 

Printed at 1:54 pm on 11/19114 
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[Planning Code - Formula Retail and Large-Scale Retail Controls] 
 
 

Ordinance amending the Planning Code to amend the definition of Formula Retail to 

include businesses that have 1119 or more outlets worldwide; expand the applicability 

of Formula Retail controls to other types of uses; exclude Financial Services, Limited 

Financial Services and Personal Services above the ground floor from the definition of 

Formula Retail; require Conditional Use authorization for Formula Retail 

establishments in the C-3-G district with facades facing Market Street, between 6th 

Street and the intersection of Market Street, 12th Street and Franklin Street; provide a 

method for calculating the concentration of formula retail establishments in a certain 

area; require Planning Department staff to recommend disapproval of new formula 

retail in the Upper Market Neighborhood Commercial District based on concentration of 

existing Formula Retail; delete the requirement for Conditional Use authorization when 

a Formula Retail establishment changes operator but remains the same size and use 

category; define intensification and abandonment for Formula Retail uses; require 

Formula Retail uses to comply with performance guidelines; amend the Conditional 

Use criteria for Large-Scale Retail Uses, and for Formula Retail uses of 20,000 gross 

square feet or greater except for General and Specialty Grocery stores, to require an 

economic impact study and establish new fees for said study; require 30 days’ public 

notice for conditional use hearings on proposed Formula Retail uses; amend 

Neighborhood Commercial Districts that required Conditional Use for Financial and 

Limited Financial Services to principally permit Financial and Limited Financial 

Services except in the Castro Street Neighborhood Commercial District, Upper Market 

Neighborhood Commercial Transit District, and 24th Street – Noe Valley Neighborhood 

Commercial District; require that where there has been a prior determination that a 
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proposed project is a Formula Retail Use and the project sponsor subsequently 

removes one or more Formula Retail Use features, the project will remain subject to a 

Conditional Use authorization; delete the Conditional Use requirement for Walk-Up 

Facilities that are not set back 3 feet; and correct various Code provisions to ensure 

accuracy of cross-references; and adopting findings, including environmental findings, 

Planning Code, Section 302 findings, and findings of consistency with the General 

Plan, and the eight priority policies of Planning Code, Section 101.1. 

 
 
 NOTE: Unchanged Code text and uncodified text are in plain Arial font. 

Additions to Codes are in single-underline italics Times New Roman font. 
Deletions to Codes are in strikethrough italics Times New Roman font. 
Board amendment additions are in double-underlined Arial font. 
Board amendment deletions are in strikethrough Arial font. 
Asterisks (*   *   *   *) indicate the omission of unchanged Code  
subsections or parts of tables. 

 
 

Be it ordained by the People of the City and County of San Francisco: 

Section 1.  Findings.  

(a)  The Planning Department has determined that the actions contemplated in this 

ordinance comply with the California Environmental Quality Act (California Public Resources 

Code Sections 21000 et seq.).  Said determination is on file with the Clerk of the Board of 

Supervisors in File No. _______ and is incorporated herein by reference.  The Board of 

Supervisors hereby affirms this determination. 

(b)  On __________, the Planning Commission, in Resolution No. ______, adopted 

findings that the actions contemplated in this ordinance are consistent, on balance, with the 

City’s General Plan and eight priority policies of Planning Code Section 101.1.  The Board 

adopts these findings as its own.  A copy of said Resolution is on file with the Clerk of the 

Board of Supervisors in File No. ________, and is incorporated herein by reference. 
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(c)  Pursuant to Planning Code Section 302, this Board finds that this Planning Code 

Amendment will serve the public necessity, convenience, and welfare for the reasons set forth 

in Planning Commission Resolution No. _____ and the Board incorporates such reasons 

herein by reference.   

Section 2.  The Planning Code is hereby amended by moving Subsection 303(i) to new 

Section 303.1 and amending those provisions to read as follows, and revising Section 303 to 

read as follows: 

Section 303.  CONDITIONAL USES.  

* * * * 

(i)     Formula Retail Uses. See Section 303.1 for Formula Retail uses. 

 (1)  Formula Retail Use. A formula retail use is hereby defined as a type of retail sales 

activity or retail sales establishment which has eleven or more other retail sales establishments located 

in the United States. In addition to the eleven establishments, the business maintains two or more of the 

following features: a standardized array of merchandise, a standardized facade, a standardized decor 

and color scheme, uniform apparel, standardized signage, a trademark or a servicemark. 

  (A)  Standardized array of merchandise shall be defined as 50% or more of in-

stock merchandise from a single distributor bearing uniform markings. 

  (B)  Trademark shall be defined as a word, phrase, symbol or design, or a 

combination of words, phrases, symbols or designs that identifies and distinguishes the source of the 

goods from one party from those of others. 

  (C)  Servicemark shall be defined as word, phrase, symbol or design, or a 

combination of words, phrases, symbols or designs that identifies and distinguishes the source of a 

service from one party from those of others. 

  (D)  Decor shall be defined as the style of interior furnishings, which may 

include but is not limited to, style of furniture, wall coverings or permanent fixtures. 
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  (E)  Color Scheme shall be defined as selection of colors used throughout, such 

as on the furnishings, permanent fixtures, and wall coverings, or as used on the facade. 

  (F)  Facade shall be defined as the face or front of a building, including 

awnings, looking onto a street or an open space. 

  (G)  Uniform Apparel shall be defined as standardized items of clothing 

including but not limited to standardized aprons, pants, shirts, smocks or dresses, hat, and pins (other 

than name tags) as well as standardized colors of clothing. 

  (H)  Signage shall be defined as business sign pursuant to Section 602.3 of the 

Planning Code. 

 (2)  "Retail Sales Activity or Retail Sales Establishment." For the purposes of 

subsection (i), a retail sales activity or retail sales establishment shall include the following uses, as 

defined in Article 7 and Article 8 of this Code:  "Bar," "Drive-up Facility," "Eating and Drinking Use," 

"Liquor Store," "Sales and Service, Other Retail," "Restaurant," "Limited-Restaurant," "Take-Out 

Food," "Sales and Service, Retail,” "Service, Financial," "Movie Theater," and "Amusement and Game 

Arcade." 

 (3)  Conditional Use Criteria. With regard to a conditional use authorization 

application for a formula retail use, the Planning Commission shall consider, in addition to the criteria 

set forth in Subsection (c) above:     

  (A)  The existing concentrations of formula retail uses within the district.  

  (B)  The availability of other similar retail uses within the district. 

  (C)  The compatibility of the proposed formula retail use with the existing 

architectural and aesthetic character of the district. 

                (D)     The existing retail vacancy rates within the district. 

                (E)     The existing mix of Citywide-serving retail uses and neighborhood -

serving retail uses within the district. 
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(4)     Conditional Use Authorization Required. A Conditional Use Authorization shall be 

required for a Formula Retail use in the following zoning districts unless explicitly exempted: 

               (A)     All Neighborhood Commercial Districts in Article 7; 

               (B)     All Mixed Use-General Districts in Section 840; 

               (C)     All Urban Mixed Use Districts in Section 843; 

               (D)     All Residential-Commercial Districts as defined in Section 206.3; 

               (E)     Japantown Special Use District as defined in Section 249.31; 

               (F)     Chinatown Community Business District as defined in Section 810.1; 

               (G)     Chinatown Residential/Neighborhood Commercial District as defined in 812.1; 

               (H)     Western SoMa Planning Area Special Use District as defined in 823; 

               (I)     Residential Transit-Oriented Districts as defined in 206.4 and 206.5; 

               (J)     Limited Conforming Use/Non-Conforming Use in RH-RM-RTO and RED  

Districts. 

     (K) Third Street Formula Retail Restricted Use District, as defined in Section 786. 

 (5)     Formula Retail Uses Not Permitted. Formula Retail Uses are not permitted in the 

following zoning districts: 

               (A)     Hayes-Gough Neighborhood Commercial Transit District; 

               (B)     North Beach Neighborhood Commercial District;  

               (C)     Chinatown Visitor Retail District; 

               (D)     Upper Fillmore District does not permit Formula Retail uses that are also 

Restaurant or Limited-Restaurant uses as defined in Section 790.90 and 790.91; 

               (E)     Broadway Neighborhood Commercial District does not permit Formula Retail 

uses that are also Restaurant or Limited-Restaurant uses as defined in Section 790.90 and 790.91; 
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               (F)     Mission Street Formula Retail Restaurant Subdistrict does not permit Formula 

Retail uses that are also Restaurant or Limited-Restaurant uses as defined in Section 790.90 and 

790.91; 

               (G)     Geary Boulevard Formula Retail Pet Supply Store and Formula Retail Eating 

and Drinking Subdistrict does not permit Formula Retail uses that are also either a Retail Pet Supply 

Store or an Eating and Drinking use as set forth in Section 781.4; 

               (H)     Taraval Street Restaurant Subdistrict does not permit Formula Retail uses that 

are also Restaurant or Limited-Restaurant uses as defined in Section 790.90 and 790.91; 

          (6)     Neighborhood Commercial Notification and Design Review. Any building permit 

application for a "formula retail use" as defined in this section and located within a Neighborhood 

Commercial District in Article 7 shall be subject to the Neighborhood Commercial Notification and 

Design Review Procedures of Section 312 of this Code.  

          (7)     Change in Use. A change from one formula retail use to another requires a new 

Conditional Use Authorization, whether or not a Conditional Use Authorization would otherwise be 

required by the particular change in use in question. This Conditional Use Authorization requirement 

also applies to changes from Formula Retail operator to another within the same use category. A new 

Conditional Use Authorization shall not apply to a change in a formula use retailer that meets the 

following criteria: 

               (A)     the formula use operation remains the same in terms of its size, function and 

general merchandise offering as determined by the Zoning Administrator, and 

               (B)     the change in the formula retail use operator is the result of the business being 

purchased by another formula retail operator who will retain all components of the existing retailer, 

including but not limited to the signage for the premises, the name of the premises and the general 

merchandise offered on the premises.       
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The new operator shall comply with all conditions of approval previously imposed on the 

existing operator, including but not limited to signage programs and hours of operation; and shall 

conduct the operation generally in the same manner and offer essentially the same services and/or type 

of merchandise; or seek and be granted a new Conditional Use Authorization. 

          (8)     Determination of Formula Retail Use. In those areas in which “formula retail uses 

are prohibited, any building permit application determined by the City to be for a “formula retail use" 

that does not identify the use as a “formula retail use” is incomplete and cannot be processed until the 

omission is corrected. Any building permit approved that is determined by the City to have been, at the 

time of application, for a “formula retail use" that did not identify the use as a “formula retail use" is 

subject to revocation at any time. If the City determines that a building permit application or building 

permit subject to this Section of the Code is for a “formula retail use”, the building permit application 

or holder bears the burden of proving to the City that the proposed or existing use is not a “formula 

retail use”. 

(ij)   Large-Scale Retail Uses. With respect to applications for the establishment of 

large-scale retail uses under Section 121.6, except for General or Specialty Grocery stores as 

defined in Articles 2, 7 and 8, in addition to the criteria set forth in Subsections (c) and (d) 

above, the Commission shall consider the following: 

 (1)   The extent to which the retail use's parking is planned in a manner that 

creates or maintains active street frontage patterns; 

 (2)   The extent to which the retail use is a component of a mixed-use project or 

is designed in a manner that encourages mixed-use building opportunities; 

 (3)   The shift in traffic patterns that may result from drawing traffic to the 

location of the proposed use; and 

 (4)   The impact that the employees at the proposed use will have on the 

demand in the City for housing, public transit childcare, and other social services. ; and 
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 (5)   An economic impact study.  The Planning Department shall prepare an economic 

impact study using qualified cCity staff or shall select a consultant from a pool of pre-qualified 

consultants to prepare the economic impact study required by this Ssubsection. The analysis, in the 

form of a study, shall be considered by the Planning Commission in its review of the application. The 

applicant shall bear the cost of paying the consultant for his or her work preparing the economic 

impact study, and any necessary documents prepared as part of that study.  The applicant shall also 

pay an administrative fee to compensate Planning Department and City staff for its time reviewing the 

study, as set forth in Section 359 of this Code. The study shall evaluate the potential economic impact 

of the applicant’s proposed project, including: 

  (A) Employment Analysis.  The report shall include the following employment 

information: a projection of both construction-related and permanent employment generated by the 

proposed project,; an analysis of whether the proposed project will result in a net increase or 

decrease in permanent employment in the impact area; and a discussion of whether the employer 

of the proposed project will pay a living wage, inclusive of non-salary benefits expected to be provided, 

relative to San Francisco’s cost of living. 

  (B) Fiscal Impact.  The report shall itemize public revenue created by the 

proposed project and public services needed because of the proposed project, relative to net fiscal 

impacts to the General Fund.  The impacts to the City’s public facilities and infrastructure shallshould 

be estimated using the cCity’s current assumptions in existing nexus studies (including area plan, 

transit, open space in-lieu fee and other impact fees), and should account for any contributions the 

proposed project would make through such impact fee payments. 

  (C) Leakage Analysis Study. This portion of the report shall be twofold: both 

quantitative and qualitative.  The quantitative portion shall provide an analysis of whether the 

proposed project will result in a net increase or decrease in the capture of spending by area residents 

on items that would otherwise be purchased outside the area. The area to be studied for potential 
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economic impacts of the proposed project shall be determined by the City in consultation with the 

expert conducting the study as different sizes of study areas would be pertinent depending on a 

multitude of factors, including but not limited to, size and type of the proposed store. This quantitative 

leakage analysis should be paired with a qualitative assessment of whether the proposed use would 

complement existing merchandise selection in the area by adding greater variety of merchandise, 

bolstering the strength of an existing retail cluster, or matching evolving consumer preferences. 

 

* * * * 

(jk)  Movie Theater Uses. 

 (1)  With respect to a change in use or demolition of a movie theater use as set 

forth in Sections 221.1, 703.2(b)(1)(B)(ii), 803.2(b)(1)(B)(iii) or 803.3(b)(1)(B)(ii), in addition to 

the criteria set forth in Subsections (c) and (d) above, the Commission shall make the 

following findings: 

  (A)  Preservation of a movie theater use is no longer economically viable 

and cannot effect a reasonable economic return to the property owner; 

   (i)  For purposes of defining "reasonable economic return," the 

Planning Commission shall be guided by the criteria for "fair return on investment" as set forth 

in Section 228.4(a). 

  (B)  The change in use or demolition of the movie theater use will not 

undermine the economic diversity and vitality of the surrounding Neighborhood Commercial 

District; and 

    (C)  The resulting project will preserve the architectural integrity of 

important historic features of the movie theater use affected. 

(kl)  Relocation of Existing General Advertising Signs pursuant to a General 

Advertising Sign Company Relocation Agreement. 
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 (1)  Before the Planning Commission may consider an application for a 

conditional use to relocate an existing lawfully permitted general advertising sign as 

authorized by Section 611 of this Code, the applicant sign company must have: 

  (A)  Obtained a current Relocation Agreement approved by the Board of 

Supervisors under Section 2.21 of the San Francisco Administrative Code that covers the sign 

or signs proposed to be relocated; and 

   (B)  Submitted to the Department a current sign inventory, site map, and 

the other information required under Section 604.2 of this Code; and 

  (C)  Obtained the written consent to the relocation of the sign from the 

owner of the property upon which the existing sign structure is erected. 

  (D)  Obtained a permit to demolish the sign structure at the existing 

location. 

 (2)  The Department, in its discretion, may review in a single conditional use 

application all signs proposed for relocation by a general advertising company or may require 

that one or more of the signs proposed for relocation be considered in a separate application 

or applications. Prior to the Commission's public hearing on the application, the Department 

shall have verified the completeness and accuracy of the general advertising sign company's 

sign inventory. 

 (3)  Only one sign may be erected in a new location, which shall be the same 

square footage or less than the existing sign proposed to be relocated. In no event may the 

square footage of several existing signs be aggregated in order to erect a new sign with 

greater square footage; provided however the square footage of one or more existing signs 

may be disaggregated in order to erect multiple smaller signs with lesser total square footage. 

 (4)  In addition to applicable criteria set forth in subsection (c) above, the 

Planning Commission shall consider the size and visibility of the signs proposed to be located 
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as well as the following factors in determining whether to approve or disapprove a proposed 

relocation: 

  (A)   The factors set forth in this subsection (A) shall weigh in favor of the 

Commission's approval of the proposed relocation site: 

   (i)   The sign or signs proposed for relocation are lawfully existing 

but are not in conformity with the sign regulations that existed prior to the adoption of 

Proposition G on March 5, 2002. 

   (ii)   The sign or signs proposed for relocation are on a City list, if 

any, of priorities for sign removal or signs preferred for relocation. 

   (iii)   The sign or signs proposed for relocation are within, adjacent 

to, or visible from property under the jurisdiction of the San Francisco Port Commission, the 

San Francisco Unified School District, or the San Francisco Recreation and Park 

Commission. 

   (iv)  The sign or signs proposed for relocation are within, adjacent 

to, or visible from an Historic District or conservation district designated in Article 10 or Article 

11 of the Planning Code. 

   (v)  The sign or signs proposed for relocation are within, adjacent 

to, or visible from a zoning district where general advertising signs are prohibited. 

   (vi)  The sign or signs proposed for relocation are within, adjacent 

to, or visible from a designated view corridor. 

  (B)  The factors set forth in this Subsection (B) shall weigh against the 

Commission's approval of the proposed relocation: 

   (i)  The sign or signs proposed for relocation are or will be 

obstructed, partially obstructed, or removed from public view by another structure or by 

landscaping. 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 131 of 253



 
 

Supervisor Mar 
BOARD OF SUPERVISORS  Page 12 
  
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

   (ii)  The proposed relocation site is adjacent to or visible from 

property under the jurisdiction of the San Francisco Port Commission, the San Francisco 

Unified School District, or the San Francisco Recreation and Park Commission. 

   (iii)  The proposed relocation site is adjacent to or visible from an 

Historic District or conservation district designated in Article 10 or Article 11 of the Planning 

Code. 

   (iv)  The proposed relocation site is within, adjacent to, or visible 

from a zoning district where general advertising signs are prohibited. 

   (v)  The proposed relocation site is within, adjacent to, or visible 

from a designated view corridor. 

   (vi)  There is significant neighborhood opposition to the proposed 

relocation site. 

 (5)  In no event may the Commission approve a relocation where: 

  (A)  The sign or signs proposed for relocation have been erected, placed, 

replaced, reconstructed, or relocated on the property, or intensified in illumination or other 

aspect, or expanded in area or in any dimension in violation of Article 6 of this Code or without 

a permit having been duly issued; or 

  (B)  The proposed relocation site is not a lawful location under Planning 

Code Section 611(c)(2); or 

  (C)  The sign in its new location would exceed the size, height or 

dimensions, or increase the illumination or other intensity of the sign at its former location; or 

  (D)  The sign in its new location would not comply with the Code 

requirements for that location as set forth in Article 6 of this Code; or 

  (E)  The sign has been removed from its former location; or 
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  (F)  The owner of the property upon which the existing sign structure is 

erected has not consented in writing to the relocation of the sign. 

 (6)  The Planning Commission may adopt additional criteria for relocation of 

general advertising signs that do not conflict with this Section 303(l) or Section 611 of this 

Code. 

(lm)  General Grocery Store Uses. 

 (1)  With respect to a change in use or demolition of general grocery store use 

as set forth in Sections 218.2, 703.2(b)(1)(B)(iii), 803.2(b)(1)(B)(iv) or 803.3 (b)(1)(B)(iii) which 

use exceeds 5,000 gross square feet, in addition to the criteria set forth in Subsections (c) and 

(d) above, the Commission shall make the following findings: 

  (A)  Preservation of a general grocery store use is no longer economically 

viable and cannot effect a reasonable economic return to the property owner. The 

Commission may disregard the above finding if it finds that the change in use or replacement 

structure in the case of demolition will contain a general grocery store that is of a sufficient 

size to serve the shopping needs of nearby residents and offers comparable services to the 

former general grocery store. 

   (i)  For purposes of defining "reasonable economic return," the 

Planning Commission shall be guided by the criteria for "fair return on investment" as set forth 

in Section 228.4(a). 

  (B)  The change in use or demolition of the general grocery store use will 

not undermine the economic diversity and vitality of the surrounding neighborhood. 

(mn)  Tobacco Paraphernalia Establishments. 

 (1)  With respect to a Tobacco Paraphernalia Establishment, as defined in 

Section 227(v) of this Code, in addition to the criteria set forth in Subsections (c) and (d) 

above, the Commission shall make the following findings: 
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  (A)  The concentration of such establishments in the particular zoning 

district for which they are proposed does not appear to contribute directly to peace, health, 

safety, and general welfare problems, including drug use, drug sales, drug trafficking, other 

crimes associated with drug use, loitering, and littering, as well as traffic circulation, parking, 

and noise problems on the district's public streets and lots; 

  (B)  The concentration of such establishments in the particular zoning 

district for which they are proposed does not appear to adversely impact the health, safety, 

and welfare of residents of nearby areas, including fear for the safety of children, elderly and 

disabled residents, and visitors to San Francisco; and 

  (C)  The proposed establishment is compatible with the existing character 

of the particular district for which it is proposed. 

(no)  Massage Establishments. 

 (1)  With respect to Massage Establishments that are subject to Conditional Use 

authorization, as defined in Sections 218.1, 790.60, and 890.60 of this Code, in addition to the 

criteria set forth in Subsection (c) above, the Commission shall make the following findings: 

  (A)  Whether the applicant has obtained, and maintains in good standing, 

a permit for a Massage Establishment from the Department of Public Health pursuant to 

Section 1908 of the San Francisco Health Code; 

  (B)  Whether the use's facade is transparent and open to the public. 

Permanent transparency and openness are preferable. Elements that lend openness and 

transparency to a facade include:  

   (i)  active street frontage of at least 25' in length where 75% of that 

length is devoted to entrances to commercially used space or windows at the pedestrian eye-

level;  
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             (ii)  windows that use clear, untinted glass, except for decorative or 

architectural accent;  

             (iii)  any decorative railings or decorative grille work, other than 

wire mesh, which is placed in front of or behind such windows, should be at least 75 percent 

open to perpendicular view and no more than six feet in height above grade; 

  (C)  Whether the use includes pedestrian-oriented lighting. Well lit 

establishments where lighting is installed and maintained along all public rights-of-way 

adjacent to the building with the massage use during the post-sunset hours of the massage 

use are encouraged: 

  (D)  Whether the use is reasonably oriented to facilitate public access. 

Barriers that make entrance to the use more difficult than to an average service-provider in 

the area are to be strongly discouraged. These include (but are not limited to) foyers equipped 

with double doors that can be opened only from the inside and security cameras. 

(op)   Eating and Drinking Uses. 

 (1)  Conditional Use Criteria. With regard to a conditional use authorization 

application for a Restaurant, Limited-Restaurant and Bar uses in Neighborhood Commercial 

Districts or Mixed Use Districts, the Planning Commission shall consider, in addition to the 

criteria set forth in Subsection (c) above: 

  (A)  The, the existing concentration of eating and drinking uses in the 

area. Such concentration should not exceed 25% of the total commercial frontage as 

measured in linear feet within the immediate area of the subject site. For the purposes of this 

Section of the Code, the immediate area shall be defined as all properties located within 300' 

of the subject property and also located within the same zoning district. 

 

SEC. 303.1.   FORMULA RETAIL USES. 
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  (a)   Findings. 

 (1)  San Francisco is a city of diverse and distinct neighborhoods identified in large part 

by the character of their commercial areas. 

 (2)  One of the eight Priority Policies of the City's General Plan resolves that "existing 

neighborhood-serving retail uses be preserved and enhanced and future opportunities for resident 

employment in and ownership of such businesses enhanced." 

 (3)  Retail uses are the land uses most critical to the success of the City's commercial 

districts. 

 (4)  Formula Retail businesses are increasing in number in San Francisco, as they are 

in cities and towns across the country. 

 (5)  San Francisco is one of a very few major urban centers in the State in which 

housing, shops, work places, schools, parks and civic facilities intimately co-exist to create strong 

identifiable neighborhoods. The neighborhood streets invite walking and bicycling and the City's mix of 

architecture contributes to a strong sense of neighborhood community within the larger City 

community. 

 (6)  Notwithstanding the marketability of a retailer's goods or services or the visual 

attractiveness of the storefront, the standardized architecture, color schemes, decor and signage of 

many Formula Retail businesses can detract from the distinctive character and aesthetics of certain 

Neighborhood Commercial Districts. 

 (7)  The increase of Formula Retail businesses in the City's neighborhood commercial 

areas, if not monitored and regulated, will hamper the City's goal of a diverse retail base with distinct 

neighborhood retailing personalities comprised of a mix of businesses. Specifically, the unregulated 

and unmonitored establishment of additional Formula Retail uses may unduly limit or eliminate 

business establishment opportunities for smaller or medium-sized businesses, many of which tend to be 

non-traditional or unique, and unduly skew the mix of businesses towards formula retailers in lieu of  
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unique or start-up retailers, thereby decreasing the diversity of merchandise available to residents and 

visitors and the diversity of purveyors of merchandise. 

 (8)  If, in the future, neighborhoods determine that the needs of their Neighborhood 

Commercial Districts are better served by eliminating the notice requirements for proposed Formula 

Retail uses, by converting Formula Retail uses into conditional uses in their district, or by prohibiting 

Formula Retail uses in their district, they can propose legislation to do so. 

 (9)  Neighborhood Commercial Districts are intended to preserve the unique qualities of 

a district while also serving the daily needs of residents living in the immediate neighborhood; however 

community members have reported loss of daily needs uses due to inundation of formula retailers that 

target larger citywide or regional audiences. The City strives to ensure that goods and services that 

residents require for daily living are available within walking distance and at an affordable price. 

Establishments that serve daily needs and formula retail establishments are neither mutually exclusive 

nor completely overlapping. 

 (10)  The San Francisco retail brokers’ study of 28 nNeighborhood c Commercial 

dDistricts conducted in 2014 found that the healthiest and most viable retail environments offer a mix 

of retailers who vary in size and offerings; including a mix of conventional and cutting edge retailers as 

well as established players and newcomers.  

 (11)  Formula retailers are establishments with multiple locations and standardized 

features or a recognizable appearance.  Recognition is dependent upon the repetition of the same 

characteristics of one store in multiple locations.  The sameness of Formula Retail outlets, while 

providing clear branding for consumers, counters the general direction of certain land use controls and 

General Plan Policies which value unique community character and therefore need controls, in certain 

areas, to maintain neighborhood individuality.  

 (12)  The homogenizing effect of Formula Retail, based on its reliance on standardized 

branding, is greater if the size of the Formula Retail use, in number of locations or size of use or 
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branded elements, is larger. The increased level of homogeneity distracts from San Francisco’s unique 

neighborhoods, which thrive on a high level of surprise and interest maintained by a balanced mix of 

uses and services, both independent and standardized.  

 (13)  Due to the distinct impact that Formula Retail uses have on a neighborhood, these 

uses are the evaluated for concentration as well as compatibility within a neighborhood. As 

neighborhoods naturally evolve over time, changes and intensifications of Formula Retail uses should 

also be re-evaluated for concentration and compatibility within a neighborhood.  

    (14)  According to an average of ten studies done by the firm Civic Economics and 

published by the American Independent Business Alliance in October of 2012, spending by independent 

retailers generated 3.7 times more direct local spending than that of Formula Retail chains. 

 (15)  Money earned by independent businesses is more likely to circulate within the 

local neighborhood and City economy than the money earned by Formula Retail businesses which 

often have corporate offices and vendors located outside of San Francisco. 

 (16)  According to a 2014 Sstudy by the San Francisco Office of Economic Analysis 

(OEA) report “Expanding Formula Retail Controls: Economic Impact Report” the uniqueness of San 

Francisco’s neighborhoods is based on a combination of unique visual characteristics and a sense of 

community fostered by small merchants and resident relationships. A Formula Retail establishment is 

determined by its recognizable look which is repeated at every location, therefore, detracting from the 

unique community character. 

 (17)  The OEA Report found that in general, chain stores charge lower prices and 

provide affordable goods, but may spend less within the local economy, and can be unpopular with 

some residents because they can be seen to diminish the character of the neighborhood.  At the same 

time, this OEA Report found that excessively limiting chain stores can reduce commercial rents and 

raise vacancy rates. 
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 (18)  Through a 2014 study commissioned by the Planning Department, titled “San 

Francisco Formula Retail Economic Analysis,” staff and consultants conducted one-on-one interviews 

and worked with small groups including independent retailers, small business owners, merchants 

associations, formula retailers, commercial brokers, neighborhood representatives and other 

stakeholders. The Study found that landlords often perceive a benefit in renting to large established 

chains, which landlords believe typically have better credit and can sign longer leases than local, 

independent retailers, lowering the risk that the tenant will be unable to pay its rent.  The existing land 

use controls for Formula Retail may create a disincentive for formula retailers to locate where the 

formula retail controls apply. 

 (b) Definition.  A Formula Retail use is hereby defined as a type of retail sales or service 

activity or retail sales or service establishment that has nineteeneleven or more other retail sales 

establishments in operation, or with local land use or permit entitlements already approved, located 

anywhere in the world. In addition to the nineteeneleven establishments either in operation or with 

local land use or permit entitlements approved for operation, the business maintains two or more of the 

following features: a standardized array of merchandise, a standardized facade, a standardized decor 

and color scheme, uniform apparel, standardized signage, a trademark or a servicemark.   

 (1)  Standardized array of merchandise shall be defined as 50% or more of in-stock 

merchandise from a single distributor bearing uniform markings. 

 (2)  Trademark shall be defined as a word, phrase, symbol or design, or a combination 

of words, phrases, symbols or designs that identifies and distinguishes the source of the goods from one 

party from those of others. 

 (3)  Servicemark shall be defined as word, phrase, symbol or design, or a combination 

of words, phrases, symbols or designs that identifies and distinguishes the source of a service from one 

party from those of others. 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 139 of 253



 
 

Supervisor Mar 
BOARD OF SUPERVISORS  Page 20 
  
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 (4)  Decor shall be defined as the style of interior furnishings, which may include but is 

not limited to, style of furniture, wall coverings or permanent fixtures. 

 (5)  Color Scheme shall be defined as selection of colors used throughout, such as on the 

furnishings, permanent fixtures, and wall coverings, or as used on the facade. 

 (6)  Facade shall be defined as the face or front of a building, including awnings, 

looking onto a street or an open space. 

 (7)  Uniform Apparel shall be defined as standardized items of clothing including but 

not limited to standardized aprons, pants, shirts, smocks or dresses, hats, and pins (other than name 

tags) as well as standardized colors of clothing. 

 (8)  Signage shall be defined as business sign pursuant to Section 602.3 of the Planning 

Code. 

 (c)  "Retail Sales or Service Activity or Retail Sales or Service Establishment." For the 

purposes of this Section 303.1, a retail sales or service activity or retail sales or service establishment 

shall include the following uses whether functioning as a principal or accessory use, as defined in 

Articles 1, 2, 7, and 8 of this Code, except that Financial Services, Limited Financial Services and 

Personal Services above the ground floor of a building are not considered Formula Retail 

Uses:   

 (1)  Bar; 

 (2)  Drive-up Facility;  

 (3)  Eating and Drinking Use;  

 (4)  Liquor Store;  

 (5)  Sales and Service, Other Retail;  

 (6)  Restaurant; 

 (7)  Limited-Restaurant;  

 (8)  Take-Out Food;  
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 (9)  Sales and Service, Retail; 

 (10) Service, Financial; 

 (11) Movie Theater; 

 (12)  Amusement and Game Arcade;  

 (13)  Service, Limited Financial, except single automated teller machines at the street 

front that meet the Commission’s adopted Performance-Based Design Guidelines and automated teller 

machines  located within another use that are not visible from the street; 

 (14)  Service, Business or Professional; 

 (145)  Service, Fringe Financial;. 

 (156)  Tobacco Paraphernalia Establishment; 

 (167)  Massage Establishment; and 

 (178)  Service, Personal. 

 (d)  Conditional Use Criteria. With regard to a conditional use authorization application for a 

Formula Retail use, the Planning Commission shall consider, in addition to the criteria set forth in 

Section 303, the criteria below and the Performance-Based Design Guidelines adopted by the Planning 

Commission to implement the criteria below.     

 (1)  The existing concentrations of Formula Retail uses within the district and within the 

vicinity of the proposed project. To determine the existing concentration, the Planning 

Commission shall consider the percentage of the total linear street frontage within a 300-foot 

radius or a quarter of a mile radius, at the Planning Department’s discretion, from the subject 

property that is occupied by Formula Retail and non-Formula Retail businesses.  The 

Department’s review shall include all parcels that are wholly or partially located within the 300-

foot radius or quarter-mile radius.  If the subject property is a corner parcel, the 300-foot 

radius or quarter mile radius shall include all corner parcels at the subject intersection.  For 

each property, the Planning Department shall divide the total linear frontage of the lot facing a 
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public-right of way by the number of storefronts, and then calculate the percentage of the total 

linear frontage for Formula Retail and non-Formula Retail.  Half percentage points shall be 

rounded up. 

For the Upper Market Street Neighborhood Commercial District only, if the application 

would bring the formula retail concentration within a 300-foot radius to a concentration of 20% 

or above, Planning Department staff shall recommend disapproval of the application to the 

Planning Commission.  If the application would not bring the formula retail concentration 

within the 300-foot radius to a concentration of 20% or above, Planning Department staff shall 

assess the application according to all the other criteria listed in this Subsection 303.1(d), and 

recommend approval or disapproval to the Planning Commission, according to its discretion 

and professional judgment.  In either case, the Planning Commission may approve or reject 

the application, considering all the criteria listed in this Subsection 303.1(d). 

 (2)  The availability of other similar retail uses within the district and within the vicinity 

of the proposed project. 

 (3)  The compatibility of the proposed Formula Retail use with the existing architectural 

and aesthetic character of the district. 

 (4)  The existing retail vacancy rates within the district and within the vicinity of the 

proposed project. 

 (5)  The existing mix of Citywide-serving retail uses and daily needs-serving retail uses 

within the district and within the vicinity of the proposed project. 

 (6)  Additional relevant data and analysis set forth in the Performance-Based Design 

Guidelines adopted by the Planning Commission.  

  (7)  For Formula Retail uses of 20,000 gross square feet or more, except for 

General or Specialty Grocery stores as defined in Articles 2, 7 and 8 of this Code, If required 
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by Section 303(ji) for Large Retail Uses, preparation the contents of an economic impact study 

prepared pursuant to Section 303(i) of this Code. 

  (8)  Notwithstanding anything to the contrary contained in Planning Code Article 6 

limiting the Planning Department’s and Planning Commission’s discretion to review signs, the 

Planning Department and Planning Commission may review and exercise discretion to require 

changes in the time, place and manner of the proposed signage for the proposed Formula Retail use, 

applying the Performance-Based Design Guidelines. 

 (e)   Conditional Use Authorization Required.  

  (1) A Conditional Use Authorization shall be required for a Formula Retail use in 

the following zoning districts unless explicitly exempted: 

  (A1)   All Neighborhood Commercial Districts in Article 7; 

  (B2)   All Mixed Use-General Districts in Section 840; 

  (C3)   All Urban Mixed Use Districts in Section 843; 

  (D4)   All Residential-Commercial Districts as defined in Section 206.3; 

  (E5)   Japantown Special Use District as defined in Section 249.31; 

  (F6)   Chinatown Community Business District as defined in Section 810.1; 

  (G7)   Chinatown Residential/Neighborhood Commercial District as defined in 

812.1; 

  (H8)   Western SoMa Planning Area Special Use District as defined in 823; 

  (I9)   Residential Transit-Oriented Districts as defined in 206.4 and 206.5; 

  (J10)   Limited Conforming Use/Non-Conforming Use in RH-RM-RTO and RED 

Districts; 

  (K11)  Third Street Formula Retail Restricted Use District, as defined in Section 

786; 
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    (L12)   The C-3-G District with frontage on Market Street, between 6th Street 

and the intersection of Market Street, 12th Street and Franklin Street. 

 (2)  A Conditional Use Authorization by the Planning Commission is required 

under Planning Code Section 303 in circumstances where there has been a determination by 

Department staff or a City board, commission, or agency that a proposed project is a Formula 

Retail Use and the project sponsor subsequently removes one or more of the Formula Retail 

Use features listed in the Planning Code. 

 (f)   Formula Retail Uses Not Permitted. Formula Retail uses are not permitted in the following 

zoning districts: 

 (1)  Hayes-Gough Neighborhood Commercial Transit District; 

 (2)  North Beach Neighborhood Commercial District;  

 (3)  Chinatown Visitor Retail District; 

 (4)  Upper Fillmore District does not permit Formula Retail uses that are also 

Restaurant or Limited-Restaurant uses as defined in Sections 790.90 and 790.91; 

 (5)  Broadway Neighborhood Commercial District does not permit Formula Retail uses 

that are also Restaurant or Limited-Restaurant uses as defined in Sections 790.90 and 790.91; 

 (6)  Mission Street Formula Retail Restaurant Subdistrict does not permit Formula 

Retail uses that are also Restaurant or Limited-Restaurant uses as defined in Sections 790.90 and 

790.91; 

 (7)  Geary Boulevard Formula Retail Pet Supply Store and Formula Retail Eating and 

Drinking Subdistrict does not permit Formula Retail uses that are also either a Retail Pet Supply Store 

or an Eating and Drinking use as set forth in Section 781.4; 

 (8)  Taraval Street Restaurant Subdistrict does not permit Formula Retail uses that are 

also Restaurant or Limited-Restaurant uses as defined in Sections 790.90 and 790.91; 
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 (9)  Chinatown Mixed Use Districts does not permit Formula Retail uses that are also 

Restaurant or Limited-Restaurant uses as defined in Sections 790.90 and 790.91. 

(g)  Neighborhood Notification and Design Review. Any application for a Formula Retail use 

as defined in this section shall be subject to the notification and review procedures of Subsections 

312(d) and (e) of this Code.  A conditional use hearing on an application for a Formula Retail 

use may not be held less than 30 calendar days after the date of mailed notice. 

 (h)  Determination of Formula Retail Use. In those areas in which Formula Retail uses are 

prohibited or subject to the provisions of Subsections 303.1(d) or (e), any application for an 

entitlement or determination determined by the City to be for a Formula Retail use that does not 

identify the use as a Formula Retail use is incomplete and cannot be processed until the omission is 

corrected. Any entitlement approved or determination made that is determined by the City to have been, 

at the time of application, for a Formula Retail use that did not identify the use as a Formula Retail use 

is subject to revocation at any time.  If the City determines that an entitlement or determination, or an 

application for the same, is for a Formula Retail use, the applicant or holder of the entitlement bears 

the burden of proving to the City that the proposed or existing use is not a Formula Retail use. 

 (i)  Performance-Based Design Guidelines.  All new, enlarged, intensified or non-intensified 

Formula Retail uses or establishments must comply with the Commission’s adopted Performance-

Based Design Guidelines for Formula Retail, as directed by the Planning Department and Planning 

Commission.  

 (j)  Change of Use. Changes of Formula Retail establishments are generally described below, 

except that a change of a Formula Retail use that is also a nonconforming use pursuant to Section 182 

is prohibited. In all other instances, changes of Formula Retail establishments from one use category to 

another, including a change from one use to another within the sub-categories of uses set forth in 

Planning Code Section 790.102 and Section 890.102, require a new Conditional Use authorization as a 

new Formula Retail use. Changes of Formula Retail owner or operator within the same use category 
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that are determined to be an enlargement or intensification of use pursuant to Subsection 178(c) are 

required to obtain Conditional Use authorization and shall meet the Commission's adopted 

Performance-Based Design Guidelines for Formula Retail.  In cases determined not to be an 

enlargement or intensification of use, the Performance-Based Design Guidelines for Formula Retail 

may be applied and approved administratively by the Planning Department, unless the applicant 

requests a Conditional Use Hearing at the Planning Commission. The applicant shall also pay an 

administrative fee to compensate Planning Department and City staff for its time reviewing the project 

under this sSubsection, as set forth in Section 360 of this Code.  

 (k) Accessory uses. Conditional use authorization shall be required for all accessory uses 

within those use categories subject to Formula Retail controls as defined in this Section (303.1), except 

for the following: 

 (1)  Single automated teller machines falling within the definition of Limited Financial 

Services that are located at the street front that meet the Commission’s adopted Performance-Based 

Design Guidelines for automated teller machines; 

 (2)  Automated teller machines located within another use that are not visible from the 

street; 

 (3)  Vending machines that do not exceed 15 feet of street frontage or occupy more than 

200 square feet of area facing a public right of way. 

Section 3.  The Planning Code is hereby amended by revising Subsection 178 to read 

as follows: 

SEC. 178.  CONDITIONAL USES. 
 The following provisions shall apply to conditional uses: 

 (a)  Definition. For the purposes of this Section, a permitted conditional use shall refer 

to: 
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  (1)  Any use or feature authorized as a conditional use pursuant to Article 3 of 

this Code, provided that such use or feature was established within the time limits specified as 

a condition of authorization or, if no time limit was specified, within a reasonable time from the 

date of authorization; or 

  (2)  Any use or feature which is classified as a conditional use in the district in 

which it is located and which lawfully existed either on the effective date of this Code, or on 

the effective date of any amendment imposing new conditional use requirements upon such 

use or feature; or 

  (3)  Any use deemed to be a permitted conditional use pursuant to Section 179 

of this Code. 

 (b)  Continuation. Except as provided for temporary uses in Section 205 of this Code, 

and except where time limits are otherwise specified as a condition of authorization, any 

permitted conditional use may continue in the form in which it was authorized, or in the form in 

which it lawfully existed either on the effective date of this Code or the effective date of any 

amendment imposing new conditional use requirements upon such use or feature, unless 

otherwise provided in this Section or in Article 2 of this Code. 

 (c)  Enlargements or Alteration.  

  (1)  A permitted conditional use may not be significantly altered, enlarged, or 

intensified, except upon approval of a new conditional use application pursuant to the 

provisions of Article 3 of this Code.  

  (2)  With regard to an Internet Services Exchange as defined in Section 

209.6(c), any physical alteration which will enlarge or expand the building for the purpose of 

intensifying the use shall be deemed to be significant under this sSection, and any increase in 

the size of electrical service to the building which will require a permit from the Department of 

Building Inspection shall be deemed to be significant under this sSection.   
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 (3)  With regard to Formula Retail uses, a change of owner or operator of a Formula 

Retail establishment is determined to be an intensification of use and a new Conditional Use 

authorization shall be required if one or more of the following occurs:  

  (A)(1)  Change of use category, including a change from one use to another 

within the sub-categories of uses set forth in Planning Code Section 790.102 and Section 890.102; 

  (B)(2)  Expansion of use size; 

  (C)(3)  Change to a Formula Retail establishment that has more locations than 

the existing Formula Retail establishment, which results in an increase in visual homogeneity; 

  (D)(4)  Installation of a commercial kitchen, including but not limited to: ovens, 

open ranges or stoves, fryers, oven hoods or kitchen ventilation systems, heating stations, steam tables 

or cabinets, cold food storage, increased food preparation areas or self-service drink dispensers.; 

  (E)(5)  A pre-existing Formula Retail use that had not previously been 

authorized via a Conditional Use from the Commission. 
 (d)  Abandonment. A permitted conditional use which is discontinued for a period of 

three years, or otherwise abandoned, shall not be restored, except upon approval of a new 

conditional use application pursuant to the provisions of Article 3 of this Code. For purposes of 

this Subsection, the period of nonuse for a permitted conditional use to be deemed 

discontinued in the North Beach, Castro Street Neighborhood Commercial Districts, and the 

Jackson Square Special Use District shall be eighteen (18) months, except that in the North 

Beach Neighborhood Commercial District, the period of nonuse for a Restaurant use, as 

defined in Section 790.91, to be deemed discontinued shall be three years.  

 A permitted conditional Formula Retail use which is discontinued for a period of 18 months, or 

otherwise abandoned, shall not be restored, except upon approval of a new conditional use application 

pursuant to Article 3 of this Code.  
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 (e)  Changes in Use. The following provisions shall apply to permitted conditional uses 

with respect to changes in use, except as further limited by the change of use procedures for 

Formula Retail uses set forth in Section 303.1 of this Code: 

  (1)  A permitted conditional use may be changed to another use listed in Articles 

2, 7 or 8 of this Code as a principal use for the district in which it is located and the new use 

may thereafter be continued as a permitted principal use. 

  (2)  A permitted conditional use may be changed to another use listed in Articles 

2, 7 or 8 of this Code as a conditional use for the district in which the property is located, 

subject to the other applicable provisions of this Code, only upon approval of a new 

conditional use application, pursuant to the provisions of Article 3 of this Code. 

  (3)  A permitted conditional use may not be changed to another use not 

permitted or prohibited by Articles 2, 7 or 8 of this Code. If a permitted conditional use has 

been wrongfully changed to another use in violation of the foregoing provisions and the 

violation is not immediately corrected when required by the Zoning Administrator, the wrongful 

change shall be deemed to be a discontinuance or abandonment of the permitted conditional 

use. 

  (4)  Once a permitted conditional use has been changed to a principal use 

permitted in the district in which the property is located, or brought closer in any other manner 

to conformity with the use limitations of this Code, the use of the property may not thereafter 

be returned to its former permitted conditional use status, except upon approval of a new 

conditional use application pursuant to the provisions of Article 3 of this Code. 

  (5)  In the North Beach Neighborhood Commercial District, any use that exceeds 

the use size provisions of Section 121.2(a) or 121.2(b) may be changed to a new use only 

upon approval of a new conditional use application. The Commission's approval of such 

conditional use application shall explicitly address the use size findings of Section 303(c). 
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  (6)  In the Castro Street Neighborhood Commercial District, any use that 

exceeds the use size provisions of Section 121.2(a), but is smaller than the maximum use 

size limit of Section 121.2(b), may be changed to a new use only upon approval of a new 

conditional use application. The Commission's approval of such conditional use application 

shall explicitly address the use size findings of Section 303(c). 

 (f)  Notwithstanding the foregoing provisions of this Section 178, a structure occupied 

by a permitted conditional use that is damaged or destroyed by fire, or other calamity, or by 

Act of God, or by the public enemy, may be restored to its former condition and use without 

the approval of a new conditional use application, provided that such restoration is permitted 

by the Building Code, and is started within 18 months and diligently pursued to completion. 

Except as provided in Subsection (g) below, no structure occupied by a permitted conditional 

use that is voluntarily razed or required by law to be razed by the owner thereof may 

thereafter be restored except upon approval of a new conditional use application pursuant to 

the provisions of Article 3 of this Code. 

 (g)  None of the provisions of this Section 178 shall be construed to prevent any 

measures of construction, alteration or demolition necessary to correct the unsafe or 

dangerous condition of any structure, other feature, or part thereof, where such condition has 

been declared unsafe or dangerous by the Superintendent of the Bureau of Building 

Inspection or the Chief of the Bureau of Fire Prevention and Public Safety, and where the 

proposed measures have been declared necessary, by such official, to correct the said 

condition; provided, however, that only such work as is absolutely necessary to correct the 

unsafe or dangerous condition may be performed pursuant to this Section. 

 

Section 4.  The Planning Code is hereby amended by revising Sections 182, 183 and 

186.1 to read as follows: 
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SEC. 182.  NONCONFORMING USES: CHANGES OF USE. 

The following provisions shall apply to nonconforming uses with respect to changes of 

use: 

(a)  A nonconforming use shall not be changed or modified so as to increase the 

degree of nonconformity under the use limitations of this Code, with respect to the type of use 

or its intensity except as provided in Section 181 for nighttime entertainment activities within 

the RSD, MUG, MUR, or SLR Districts. The degree of nonconformity shall be deemed to be 

increased if the new or modified use is less widely permitted by the use districts of the City 

than the nonconforming use existing immediately prior thereto. For purposes of this sSection, 

intensification of a Formula Retail use as defined in sSection 178(c) is determined to be a change or 

modification that increases the degree of nonconformity of the use. 

(b)  Except as limited in this Subsection, a nonconforming use may be reduced in size, 

extent or intensity, or changed to a use that is more widely permitted by the use districts of the 

City than the existing use, subject to the other applicable provisions of this Code. Except as 

otherwise provided herein, the new use shall still be classified as a nonconforming use. 

 (1)  A nonconforming use in a Residential District (other than a Residential-

Commercial Combined District), which use is located more than ¼ mile from the nearest 

Individual Area Neighborhood Commercial District or Restricted Use Subdistrict described in 

Article 7 of this Code, may change to another use which is permitted as a principal use at the 

first story and below in an NC-1 District, or it may change to another use which is permitted as 

a conditional use at the first story and below in an NC-1 District only upon approval of a 

conditional use application pursuant to the provisions of Article 3 of this Code. If the 

nonconforming use is seeking a to change in use to a retail sales activity or retail sales 

establishment which is also a Fformula Rretail use, as defined in Section 703.3303.1 of this 

Code, it shall comply with the provisions of Section 703.3303.1 of this Code. The 
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nonconforming use shall comply with other building standards and use limitations of NC-1 

Districts, as set forth in Sections 710.10 through 710.95 of this Code. 

If the nonconforming use is located within ¼ mile from any Individual Area 

Neighborhood Commercial District or Restricted Use Subdistrict described in Article 7 of this 

Code, the nonconforming use may change to another use which is permitted as a principal 

use at the first story and below in an NC-1 District and in the Individual Area Neighborhood 

Commercial District or Restricted Use Subdistrict or Districts within ¼ mile of the use, or it 

may change to another use which is permitted as a conditional use at the first story and below 

in an NC-1 District and in the Individual Area Neighborhood Commercial District or Districts 

within ¼ mile of the use only upon approval of a conditional use application pursuant to the 

provisions of Article 3 of this Code. If the nonconforming use is seeking to change in use to a 

retail sales activity or retail sales establishment which is also a Fformula Rretail use, as 

defined in Section 703.3303.1 of this Code, it shall comply with the provisions of Section 

703.3 303.1 of this Code. The nonconforming use shall comply with other building standards 

and use limitations of NC-1 Districts and any Individual Area NC District or Districts located 

within ¼ mile of the use, as set forth in Article 7 of this Code. 

 (2)  A nonconforming use in a Residential-Commercial Combined District may 

be changed to another use listed in Articles 2 or 7 of this Code as a principal use for the 

district in which the existing use would first be permitted as a principal or conditional use. 

 (3)  A nonconforming use in a Neighborhood Commercial District may be 

changed to another use as provided in Subsections (c) and (d) below or as provided in 

Section 186.1 of this Code. 

     (4)  A nonconforming use in any district other than a Residential, Downtown 

Residential, or Neighborhood Commercial District may be changed to another use listed in 
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Articles 2 or 7 of this Code as a principal use for the district in which the existing use would 

first be permitted as a principal use. 

       (5)  A nonconforming use in any South of Market Mixed Use District may not be 

changed to an office, retail, bar, restaurant, nighttime entertainment, adult entertainment, 

hotel, motel, inn, hostel, or movie theater use in any district where such use is otherwise not 

permitted or conditional, except as provided in Subsection (f) below. 

(c)  A nonconforming use may be changed to a use listed in Articles 2 or 7 of this Code 

as a conditional use for the district in which the property is located, subject to the other 

applicable provisions of this Code, without the necessity of specific authorization by the City 

Planning Commission except where major work on a structure is involved, and the new use 

may thereafter be continued as a permitted conditional use, subject to the limitation of Section 

178(b) of this Code. 

(d)  A nonconforming use may be changed to a use listed in Articles 2, 7 or 8 of this 

Code as a principal use for the district in which the property is located, subject to the other 

applicable provisions of this Code, and the new use may thereafter be continued as a 

permitted principal use. 

(e)  A nonconforming use in an R District subject to termination under the provisions of 

Section 185 of this Code may be converted to a dwelling unit without regard to the 

requirements of this Code with respect to dwelling unit density under Article 2, dimensions, 

areas and open space under Article 1.2, or off-street parking under Article 1.5, provided the 

nonconforming use is eliminated by such conversion, provided further that the structure is not 

enlarged, extended or moved to another location, and provided further that the requirements 

of the Building Code, the Housing Code and other applicable portions of the Municipal Code 

are met. 
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(f)  Once a nonconforming use has been changed to a principal or conditional use 

permitted in the district in which the property is located, or brought closer in any other manner 

to conformity with the use limitations of this Code, the use of the property may not thereafter 

be returned to its former nonconforming status, except that: 

    (1)  Any area which is used as a live/work unit shall be allowed to return to its 

former nonconforming status. 

      (2)  Within any South of Market Mixed Use District, any area occupied by a 

nonconforming office use which is changed to an arts, home and/or business service use 

falling within zoning categories 102.2 or 816.42 through 816.47 or a wholesale, storage or 

light manufacturing use falling within zoning categories 816.64 through 816.67 shall be 

allowed to return to its former nonconforming office use. 

      (3)  Upon restoration of a previous nonconforming use as permitted by 

Subsection (1) or (2) above, any modification, enlargement, extension, or change of use, from 

circumstances which last lawfully existed prior to the creation of the live/work unit, or prior to 

the change from office use, shall be subject to the provisions of this Article, and the restored 

nonconforming use shall be considered to have existed continuously since its original 

establishment, prior to the live/work unit or change to office use, for purposes of this Article. 

(g)  If a nonconforming use has been wrongfully changed to another use in violation of 

any of the foregoing provisions, and the violation is not immediately corrected when required 

by the Zoning Administrator, the wrongful change shall be deemed to be a discontinuance or 

abandonment of the nonconforming use under Section 183 of this Code. 

(h)  If a nonconforming use is a Formula Retail use in a District that prohibits Formula Retail 

uses, the Formula Retail use is deemed abandoned if it is discontinued for a period of 18 months or 

more, or otherwise abandoned. The Formula Retail use shall not be restored.  
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  (1)  Change of one nonconforming Formula Retail use to another Formula Retail use 

that is determined to not be an enlargement or intensification of use, as defined in Subsection 178(c), is 

subject to the Commission’s adopted Performance-Based Design Guidelines for Formula Retail, which 

may be applied and approved administratively by the Planning Department. Non-conformance with the 

Performance-Based Design Guidelines for Formula Retail as required by the Department may result in 

termination of the nonconforming Formula Retail use.  

 (2)  Change of one nonconforming Formula Retail use to another Formula Retail use 

that is determined to be an enlargement or intensification of use, as defined in Subsection 178(c), is not 

permitted.  

 

SEC. 183.  NONCONFORMING USES: DISCONTINUANCE AND ABANDONMENT. 

 (a) Discontinuance and Abandonment of a Nonconforming Use, Generally.  Whenever a 

nonconforming use has been changed to a conforming use, or discontinued for a continuous 

period of three years, or whenever there is otherwise evident a clear intent on the part of the 

owner to abandon a nonconforming use, such use shall not after being so changed, 

discontinued or abandoned be reestablished, and the use of the property thereafter shall be in 

conformity with the use limitations of this Code for the district in which the property is located. 

Where no enclosed building is involved, discontinuance of a nonconforming use for a period 

of six months shall constitute abandonment. Where a massage establishment is 

nonconforming for the reason that it is within 1,000 feet of another such establishment under 

Section 218.1 of this Code or because it is no longer permitted within the district, 

discontinuance for a continuous period of three months or change to a conforming use shall 

constitute abandonment. 

 (b) Discontinuance or Abandonment of a Nonconforming Formula Retail Use.  

Notwithstanding subsection (a) of this Section, when a nonconforming Formula Retail use has been 
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changed to a conforming use or discontinued for a period of 18 months, or whenever there is otherwise 

evident a clear intent on the part of the owner to abandon a nonconforming Formula Retail use, such 

use shall not be reestablished after being so changed, discontinued or abandoned, and the use of the 

property thereafter shall be in conformity with the use limitations of this Code for the district in which 

the property is located. 

 

SEC. 186.1.  EXEMPTION OF NONCONFORMING USES IN NEIGHBORHOOD 

COMMERCIAL DISTRICTS. 

 The purpose of this Section is to provide for the further continuance in NC Districts of 

nonconforming uses created by adoption of Ordinance No. 69-87, as herein described, and 

subsequent ordinances that change the uses allowed in NC Districts, which are beneficial to, 

or can be accommodated within the neighborhood commercial areas in which they are 

located. 

 It is hereby found and declared that certain uses which traditionally have been 

permitted to locate in neighborhood commercial areas can be beneficial to a neighborhood 

commercial area in small or limited numbers, but which if allowed to proliferate, can disrupt 

the balanced mix of neighborhood-serving retail stores and services. It is further found and 

declared that in order to prevent undesirable over concentrations of such uses, the 

establishment of additional such uses shall be prohibited pursuant to controls governing uses 

in NC Districts. At the same time, however, it is desirable to provide for the further 

continuance, expansion, enlargement, alteration, changes, discontinuance, and relocation of 

such existing uses, which are nonconforming as a result of zoning controls governing uses in 

NC Districts. 
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 The following provisions shall govern with respect to nonconforming uses and features 

located in Neighborhood Commercial Districts to the extent that there is a conflict between the 

provisions of this Section and other Sections contained in this Article 1.7. 

    (a)  Expansion. A nonconforming use may expand: (1) in floor area as provided in 

Subsection (b) below, but may not expand beyond the lot which it occupies, nor may the 

boundaries of such lot be expanded for purposes of expanding the use; nor may the use 

expand upward above the story or stories which it lawfully occupies, except as provided in 

Section 186.2 below. 

    (b)  Enlargements or Alteration. 

        (1)  A nonconforming use may not be significantly altered; enlarged or 

intensified, except upon approval of a conditional use application pursuant to the provisions 

of Article 3 of this Code, provided that the use not have or result in a greater height, bulk or 

floor area ratio, less required rear yard or open space, or less required off-street parking 

space or loading space than permissible under the limitations set forth in this Code for the 

district or districts in which such use is located. 

        (2)  A nonconforming use may expand to include public sidewalk space provided 

that such space is only occupied with tables and chairs as permitted by this Municipal Code. 

        (3)  No existing use or structure which fails to meet the requirements of this 

Code in any manner as described above in this Subsection (b) shall be constructed, 

reconstructed, enlarged, altered or relocated so as to increase the discrepancy, or to create a 

new discrepancy, at any level of the structure, between existing conditions on the lot and the 

required standards for new construction set forth in this Code. 

 (c)  Changes in Use. A nonconforming use may be changed to another use or feature 

as described below. 
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        (1)  A nonconforming use may be changed to a use listed in Article 7 of this 

Code as a principal use for the district in which the property is located, and the new use may 

thereafter be continued as a permitted principal use. 

        (2)  A nonconforming use may be changed to a use listed in Article 7 of this 

Code as a conditional use for the district in which the use is located, only upon approval of a 

conditional use application pursuant to the provisions of Article 3 of this Code, and the new 

use may thereafter be continued as a permitted conditional use, subject to the provisions of 

Section 178 of this Code. 

        (3)  A nonconforming use may be changed to a use which is not permitted in 

that Neighborhood Commercial District as described below, only upon approval of a 

conditional use application, pursuant to the provisions of Article 3 of this Code: 

            (A)  Any use described in zoning categories .41, .43 or .44, as defined in 

Sections 790.22, 790.90 and 790.91, respectively, may change to another use described in 

zoning categories .41 or .44, even though such other use is not permitted in that 

Neighborhood Commercial District, unless such other use is located in an Alcohol Restricted 

Use Subdistrict and is prohibited by the provisions governing that Alcohol Restricted Use 

Subdistrict. 

            (B)  Any use described in zoning categories .51, .52 or .53, as defined in 

Sections 790.114, 790.116 and 790.108 respectively, may change to another use described in 

zoning categories .51, .52 or .53, even though such other use is not permitted in that 

Neighborhood Commercial District. 

          (C)  Any use described in zoning categories .57, .58 or .59, as defined in 

Sections 790.14, 790.17 and 790.15 respectively, may be demolished and reconstructed as 

the same use or may change to another use described in zoning categories .57, .58 or .59, 

even though such other use is not permitted in that Neighborhood Commercial District. 
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         The new use shall still be classified as a nonconforming use. 

         The changes in use described in this SubsectionParagraph (3) shall include remodeling 

activities involving the demolition and replacement of structures which result in a change of 

use. 

   (D) With regard to Formula Retail uses, a change of owner or operator of a 

Formula Retail establishment is determined to be an intensification of use and a new Conditional Use 

authorization shall be required as provided in Section 178(c) of this Code.if one or more of the 

following occur:  

    (i)  Change of use category, including a change from one use to 

another within the sub-categories of uses set forth in Planning Code Section 790.102 and 

Section 890.102; 

    (ii)  Expansion of use size; 

    (iii)  Change to a Formula Retail establishment that has more 

locations than the existing Formula Retail establishment, which results in an increase in visual 

homogeneity; 

    (iv)  Installation of a commercial kitchen, including but not limited 

to: ovens, open ranges or stoves, fryers, oven hoods or kitchen ventilation systems, heating 

stations, steam tables or cabinets, cold food storage, increased food preparation areas or self-

service drink dispensers; 

    (v)  A pre-existing Formula Retail use which had not previously 

been authorized via a Conditional Use from the Commission. 

  (4)  In the North Beach Neighborhood Commercial District, any use that exceeds 

the use size provisions of Section 121.2(a) or 121.2(b) may be changed to a new use only 

upon the approval of a new conditional use application. The Commission's approval of such 

conditional use application shall explicitly address the use size findings of Section 303(c). In 
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the North Beach Neighborhood Commercial District, a nonconforming use cannot be changed 

to any use which is not a permitted use under Section 722 (North Beach Controls). 

  (5)  In the Castro Street Neighborhood Commercial District, any use in this 

district that exceeds the maximum use size limit of Section 121.2(b), may be not changed to a 

new use. The only method for changing a nonconforming use identified in this Subsection is to 

reduce the nonconforming use: 

   (A)  to a conforming use size or 

       (B)  to a size specified in Subsection 121.2(a) pursuant to conditional use 

authorization. 

         Notwithstanding the above, any use in this District that exceeds the maximum use size 

limit of Section 121.2(b) and is categorized in the Other Retail Sales and Services zoning 

classification, as defined in Section 790.102, may change to another use category 

enumerated in Section 790.102 as long as the use size is not increased and the Commission 

approves a conditional use application for such change. The Commission's approval of such 

conditional use application shall explicitly address the use size findings of Section 303(c). 

 (d)  Discontinuance. A nonconforming use which is discontinued for a period of three 

years, or otherwise abandoned or changed to another use which is listed in Article 7 of this 

Code as a principal or conditional use for the district in which the use is located shall not be 

reestablished. For purposes of this Subsection, the period of nonuse for a nonconforming use 

to be deemed discontinued in the North Beach and Castro Street Neighborhood Commercial 

Districts, and in the Haight Street Neighborhood Commercial District, the Lower Haight Street 

Tobacco Paraphernalia Restricted Use Subdistrict, and the Polk Street Neighborhood 

Commercial District for Tobacco Paraphernalia Establishments, as defined in Sections 227(v) 

and 790.123 of this Code, only, shall be eighteen (18) months, except in the North Beach 

Neighborhood Commercial District, the period of non-use for a Restaurant use, as defined in 
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Section 790.91, to be deemed discontinued shall be three years.  For Formula Retail uses in any 

District that prohibits or requires Conditional Use authorization for Formula Retail uses, the period of 

non-use to be deemed discontinued is 18 months.  

 (e)  Relocation. A nonconforming use in a Neighborhood Commercial District may be 

reestablished at another location within that Neighborhood Commercial District only upon 

approval of a new conditional use application pursuant to the provisions of Article 3 of this 

Code, provided that the following conditions are met: 

  (1)  The original premises shall not be occupied by an establishment of the 

same type of use as the relocating use unless by another establishment that is relocating from 

within the district; and 

  (2)  No final permits to operate the relocated use at the new premises are 

granted prior to the issuance of a certificate of final completion of any work to the original 

premises which is required as conditions attached to the approval of the conditional use 

application; and 

  (3)  Deed restrictions are recorded for the original premises in the Official 

Records of the City and County of San Francisco, which restrictions prohibit for the duration of 

the Code sections prohibiting the use for the district in which the use is located, the 

establishment and operation of a new use of the same type of use as the relocated use, 

unless such new use is relocating from within the district. 

 

Section 5. The Planning Code is hereby amended by revising Sections 710, 711, 712, 713, 

714, 715, 716, 717, 718, 719, 720, 721, 723, 724, 725, 726, 727, 728, 729, 730, 731, 

732,733, 733A, 734, 735, 736, 737, 738, 739, 740, 741, 742, and 745 and Tables 743 and 

744 to read as follows: 
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SEC. 710.  NEIGHBORHOOD COMMERCIAL CLUSTER DISTRICT NC-1 

ZONING CONTROL TABLE 

 

 NC-1 

No. Zoning 
Category § References Controls 

* * * * * * * * * * * * * * * * 

710.26 Walk-Up Facility § 790.140 

P if recessed 3 ft.; 

C if not recessed 

§ 145.2(b) 

* * * * * * * * * * * * * * * * 

 

SEC. 711.  SMALL-SCALE NEIGHBORHOOD COMMERCIAL DISTRICT NC-2  

ZONING CONTROL TABLE 

 

 NC-2 

No. Zoning 
Category § References Controls 

* * * * * * * * * * * * * * * * 

711.26 
Walk-Up 

Facility 
§ 790.140 

P if recessed 3 ft.; 

C if not recessed 

§ 145.2(b)  

* * * * * * * * * * * * * * * * 
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SEC. 712.  MODERATE-SCALE NEIGHBORHOOD COMMERCIAL DISTRICT NC-3  

ZONING CONTROL TABLE 

 

 NC-3 

No. Zoning 
Category § References Controls 

* * * * * * * * * * * * * * * * 

712.26 
Walk-Up 

Facility 
§ 790.140 

P if recessed 3 ft.; 

C if not recessed 

§ 145.2(b) 

* * * * * * * * * * * * * * * * 

 

SEC. 713.  NEIGHBORHOOD COMMERCIAL SHOPPING CENTER DISTRICT NC-S  

ZONING CONTROL TABLE 

 

 NC-S 

No. Zoning 
Category § References Controls 

* * * * * * * * * * * * * * * * 

713.26 Walk-Up Facility § 790.140 

P if recessed 3 ft.; 

C if not recessed 

§ 145.2(b) 

* * * * * * * * * * * * * * * * 

 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 163 of 253

http://www.amlegal.com/nxt/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=california(planning)$jumplink_q=%5bfield%20folio-destination-name:'790.140'%5d$jumplink_md=target-id=JD_790.140
http://www.amlegal.com/nxt/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=california(planning)$jumplink_q=%5bfield%20folio-destination-name:'145.2'%5d$jumplink_md=target-id=JD_145.2
http://www.amlegal.com/nxt/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=california(planning)$jumplink_q=%5bfield%20folio-destination-name:'790.140'%5d$jumplink_md=target-id=JD_790.140
http://www.amlegal.com/nxt/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=california(planning)$jumplink_q=%5bfield%20folio-destination-name:'145.2'%5d$jumplink_md=target-id=JD_145.2


 
 

Supervisor Mar 
BOARD OF SUPERVISORS  Page 44 
  
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SEC. 714.  BROADWAY NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

 

   
Broadway 

No. Zoning Category § 
References Controls 

* * * * * * * * * * * * * * * * 

714.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 

 

No. 
Zoning 

Category 

§ 

References 
Broadway 

   
Controls by Story 

  
§ 790.118 1st 2nd 3rd+ 

* * * * * * * * * * * * * * * * * * * * * * * * 

714.49 Financial Service § 790.110 CP 
  

714.50 
Limited Financial 

Service 
§ 790.112 CP 

  

* * * * * * * * * * * * * * * * * * * * * * * * 
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SEC. 715.  CASTRO STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

 

 Castro Street 

No. Zoning 
Category § References Controls 

* * * * * * * * * * * * * * * * 

715.26 Walk-Up Facility § 790.140 

P if recessed 3 ft.; 

C if not recessed 

§ 145.2(b) 

* * * * * * * * * * * * * * * * 

 

No. 
Zoning 

Category 
§ References Castro Street 

   
Controls by Story 

  
§ 790.118 1st 2nd 3rd+ 

* * * * * * * * *  * * *  * * * *  * * * *  * * * * 

715.49 
Financial 

Service 
§ 790.110 CPC C  
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715.50 

Limited 

Financial 

Service 

§ 790.112 CPC   

* * * * * * * * * * * * * * * * * * * * * * * * 

 

SEC. 716.  INNER CLEMENT STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

 

 Inner Clement Street 

No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

716.2
6 Walk-Up Facility § 790.140 

P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b)  

* * * * * * * * * * * * * * * * 

 

No. Zoning Category § References Castro Street 

   
Controls by Story 

  
§ 790.118 1st 2nd 3rd+ 

* * * * * * * * * * * * * * * * 
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716.50 
Limited Financial 

Service 
§ 790.112 PC   

* * * * * * * * * * * * * * * * * * * * * * * * 

 

SEC. 717.  OUTER CLEMENT STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

 

 Inner Clement Street 

No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

717.2
6 Walk-Up Facility § 790.140 

P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 

 
No. Zoning Category § References Castro Street 

   
Controls by Story 

  
§ 790.118 1st 2nd 3rd+ 

* * * * * * * * * * * * * * * * * * * * * * * * 

717.49 Financial Service § 790.110 PC   

717.50 Limited Financial § 790.112 PC   
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Service 

* * * * * * * * * * * * * * * * * * * * * * * * 

 

SEC. 718.  UPPER FILLMORE STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

 

   
Upper Fillmore Street 

No. 
Zoning 

Category 
§ References Controls 

** * * * * * * * * * * * * * * * 

718.2

6 

Walk-Up 

Facility 
§ 790.140 

P if recessed 3 ft.; 

C if not recessed 

§ 145.2(b) 

* * * *  * * * * * * * * * * * * 

 

No. Zoning 
Category 

§ 
References Upper Fillmore Street 

   Controls by Story 
  § 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 
718.49 Financial 

Service § 790.110 PC   

718.50 
Limited 
Financial 
Service 

§ 790.112 PC   
* * * * * * * * * * * * * * * * * * * * * * * * 
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SEC. 719.  HAIGHT STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 
 
   Haight Street 
No. Zoning 

Category § References Controls 
* * * * * * * * * * * * * * * * 

719.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 

 

SEC. 720.  HAYES-GOUGH NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

ZONING CONTROL TABLE 

 

   Hayes-Gough Transit  
No. Zoning Category § References Controls 
* * * *  * * * * * * * * * * * * 

720.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * *  * * * * * * * * * * * * 

 

SEC. 721.  UPPER MARKET STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

 

   Upper Market Street 
No. Zoning Category § 

References Controls 
* * * * * * * * * * * * * * * * 

721.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
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No. Zoning 
Category § References Upper Market Street 

   Controls by Story 
  § 790.118 1st 2nd 3rd+ 
* * * *  * * * * * * * * * * * * * * * * * * * * 

721.49 Financial 
Service § 790.110 PC C  

* * * *  * * * * * * * * * * * * * * * * * * * * 

 

SEC. 723.  POLK STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

 

   Polk Street 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

723.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
No. Zoning Category § References Polk Street 
   Controls by Story 
  § 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 
723.4
9 Financial Service § 790.110 PC C  
* * * * * * * * * * * * * * * * * * * * * * * * 

 

SEC. 724.  SACRAMENTO STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

   Sacramento Street 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

724.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
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No. Zoning 

Category § References Sacramento Street 

   Controls by Story 
  § 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 
724.49 Financial 

Service § 790.110 PC   

724.50 
Limited 
Financial 
Service 

§ 790.112 PC   
* * * * * * * * * * * * * * * * * * * * * * * * 

 

SEC. 725.  UNION STREET NEIGHBORHOOD COMMERCIAL DISTRICT  

ZONING CONTROL TABLE 

 

   Union Street 
No. Zoning Category § References Controls 
* * * * * * * * * * * * * * * * 

725.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
No. Zoning 

Category § References Union Street 

   Controls by Story 
  § 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 
725.49 Financial 

Service § 790.110 PC C  
* * * * * * * * * * * * * * * * * * * * * * * * 
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SEC. 726.  VALENCIA STREET NEIGHBORHOOD COMMERCIAL TRANSIT 

DISTRICT ZONING CONTROL TABLE 

 

   
Valencia Street 
Transit  

No. Zoning Category § References Controls 
* * * * * * * * * * * * * * * * 

726.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b)  

* * * * * * * * * * * * * * * * 

 

SEC. 727.  24TH STREET – MISSION NEIGHBORHOOD COMMERCIAL TRANSIT 

DISTRICT ZONING CONTROL TABLE 

 

   
24th Street – 
Mission Transit 

No. Zoning Category § References Controls 
* * * * * * * * * * * * * * * * 

727.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.;  
C if not recessed  
§ 145.2 (b) 

* * * * * * * * * * * * * * * * 

 

SEC.  728.  24TH STREET – NOE VALLEY NEIGHBORHOOD COMMERCIAL DISTRICT  

ZONING CONTROL TABLE 

 

   24th Street – Noe Valley 
No. Zoning 

Category § References Controls 
* * * * * * * * * * * * * * * * 
728.2
6 Walk-Up Facility § 790.140 

P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
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No. Zoning 

Category § References 24th Street – Noe Valley 

   Controls by Story 
  § 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 
728.49 Financial 

Service § 790.110 CPC   

728.50 
Limited 
Financial 
Service 

§ 790.112 CPC   
* * * * * * * * * * * * * * * * * * * * * * * * 
 
 

SEC. 729.  WEST PORTAL AVENUE NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 
 
 
   West Portal Avenue 
No. Zoning Category § 

References Controls 
* * * * * * * * * * * * * * * * 

729.26 Walk-Up 
Facility § 790.140 

P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
 
No. Zoning 

Category 
§ 
References West Portal Avenue 

   Controls by Story 
  § 790.118 1st 2nd 3rd+ 
* * * * * * * * * * * * * * * * * * * * * * * * 

729.50 
Limited 
Financial 
Service 

§ 790.112 PC   
* * * * * * * * * * * * * * * * * * * * * * * * 
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SEC. 730.  INNER SUNSET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 

 

   Inner Sunset 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

730.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
 

SEC. 731.  MODERATE-SCALE NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

NCT-3 ZONING CONTROL TABLE 
 
 
   NCT-3 
No. Zoning 

Category § References Controls 
* * * * * * * * * * * * * * * * 

731.26 Walk-Up 
Facility § 790.140 

P if recessed 3 ft.; 
C if not recessed 
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
 

SEC. 732.  PACIFIC AVENUE NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 
 
   Pacific Avenue 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

732.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.; 
C if not recessed  
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
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No. Zoning Category §Referen
ces 

Pacific Avenue 
Controls by Story 

 § 790.118 1st 2nd 3rd+ 

* * * * * * * * * * * * * * * * * * * * * * * * 
732.49 Financial Service § 790.110 PC   
* * * * * * * * * * * * * * * * * * * * * * * * 
 
 

SEC. 733.  UPPER MARKET STREET NEIGHBORHOOD COMMERCIAL TRANSIT 

DISTRICT ZONING CONTROL TABLE 
 
 

   

Upper 
Market 
Street 
Transit 

No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

733.26 Walk-Up Facility § 790.140 

P if recessed 3 
ft.; 
C if not 
recessed  
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
 
No. Zoning 

Category 
§ 
References Upper Market Street Transit 

   Controls by Story 
  § 790.118 1st 2nd 3rd+ 

* * * * * * * * * * * * * * * * * * * * * * * * 

733.49 Financial 
Service § 790.110 CPC C - 

* * * * * * * * * * * * * * * * * * * * * * * * 
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SEC. 733A.  NEIGHBORHOOD COMMERCIAL TRANSIT CLUSTER DISTRICT NCT-1 

ZONING CONTROL TABLE 
 
   NCT-1 

No. Zoning Category 
§ 
Referenc
es 

Controls 

* * * * * * * * * * * * * * * * 

733A.26 Walk-Up Facility § 790.140 P if recessed 3 ft.;  
C if not recessed 

* * * * * * * * * * * * * * * * 
 
 

SEC. 734.  SMALL-SCALE NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT NCT-2 

ZONING CONTROL TABLE 
 
   NCT-2 
No. Zoning Category § 

References Controls 

* * * * * * * * * * * * * * * * 

734.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.;  
C if not recessed  
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
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SEC. 735.  SOMA NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

ZONING CONTROL TABLE 
 
 
   SoMa Transit 
No. Zoning 

Category § References Controls 

* * * * * * * * * * * * * * * * 

735.26 Walk-Up 
Facility § 790.140 

P if recessed 3 ft.;  
C if not recessed  
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
 

SEC. 736.  MISSION NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

ZONING CONTROL TABLE 
 
 

   
Mission Street 
Transit  

No. Zoning Category § 
References Controls 

* * * * * * * * * * * * * * * * 

736.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.;  
C if not recessed  
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
 

SEC. 737.  OCEAN AVENUE NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

ZONING CONTROL TABLE 
 
 
   Ocean Avenue Transit 

No. Zoning Category 
§ 
Referenc
es 

Controls 

* * * * * * * * * * * * * * * * 
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737.26 Walk-Up Facility § 
790.140 

P if recessed 3 ft.;  
C if not recessed  
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
 

SEC. 738.  GLEN PARK NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT ZONING 

CONTROL TABLE 
 
   Glen Park Transit  
No. Zoning Category § 

References Controls 

* * * *  * * * *  * * * *  * * * *  

738.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.;  
C if not recessed  
§ 145.2(b) 

* * * *  * * * *  * * * *  * * * *  
 
 

SEC. 739.  NORIEGA STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 
 

 Noriega Street 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

739.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.;  
C if not recessed  
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 178 of 253

http://www.amlegal.com/nxt/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=california(planning)$jumplink_q=%5bfield%20folio-destination-name:'145.2'%5d$jumplink_md=target-id=JD_145.2
http://www.amlegal.com/nxt/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=california(planning)$jumplink_q=%5bfield%20folio-destination-name:'145.2'%5d$jumplink_md=target-id=JD_145.2
http://www.amlegal.com/nxt/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=california(planning)$jumplink_q=%5bfield%20folio-destination-name:'145.2'%5d$jumplink_md=target-id=JD_145.2


 
 

Supervisor Mar 
BOARD OF SUPERVISORS  Page 59 
  
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SEC. 740.  IRVING STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 
 

 Irving Street 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

740.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.;  
C if not recessed  
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
 

SEC. 741.  TARAVAL STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 
 

 Taraval Street 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

741.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.;  
C if not recessed  
§ 145.2(b) ) 

* * * * * * * * * * * * * * * * 
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SEC. 742.  JUDAH STREET NEIGHBORHOOD COMMERCIAL DISTRICT 

ZONING CONTROL TABLE 
 

 Judah Street 
No. Zoning Category § References Controls 

* * * * * * * * * * * * * * * * 

742.26 Walk-Up Facility § 790.140 
P if recessed 3 ft.;  
C if not recessed  
§ 145.2(b) 

* * * * * * * * * * * * * * * * 
 
 

Table 743 

FOLSOM STREET NEIGHBORHOOD COMMERCIAL TRANSIT DISTRICT 

ZONING CONTROL TABLE 
 

 Folsom Street 

No. Zoning 
Category § References Controls 

* * * * * * * * * * * * * * * * 

743.26 Walk-Up Facility §§ 145.2(b), 
790.140 

P if recessed 3 
ft.;  
C if not recessed) 

* * * * * * * * * * * * * * * * 
 
 

Table 744 

REGIONAL COMMERCIAL DISTRICT ZONING CONTROL TABLE 
 

 
Regional 
Commercial 

No. Zoning 
Category § References Controls 
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* * * * * * * * * * * * * * * * 

744.26 Walk-Up 
Facility 

§§ 145.2(b), 
790.140 

P if recessed 3 ft.;  
C if not recessed 

* * * * * * * * * * * * * * * * 
 
 

SEC. 745.  EXCELSIOR OUTER MISSION STREET NEIGHBORHOOD COMMERCIAL 

DISTRICT ZONING CONTROL TABLE 
 

 
Excelsior Outer 
Mission Street 

No. Zoning 
Category § References Controls 

* * * *  * * * *  * * * *  * * * *  

745.26 Walk-Up 
Facility 

§§ 145.2(b), 
790.140 

P if recessed 3 ft.;  
C if not recessed 

* * * *  * * * *  * * * *  * * * *  

 

Section 6.  The Planning Code is hereby amended by revising Section 145.2 to read as 

follows: 

SEC. 145.2. OUTDOOR ACTIVITY AREAS AND WALK-UP FACILITIES IN NC DISTRICTS.

 The following provisions governing outdoor activity areas and walk-up facilities shall 

apply in NC Districts. 

 (a)  Outdoor Activity Areas. In order to provide for limited commercial outdoor activity 

areas, which promote active street life, but do not detract from the livability of surrounding 

uses, outdoor activity areas, as defined in Section 790.70 of this Code, in NC Districts shall be 

regulated below, except in the Outer Clement Street Neighborhood Commercial District, 

where outdoor activity areas shall be a principal permitted use if they existed prior to 1985. 
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These provisions shall not apply to those uses excepted from the requirement for location in 

an enclosed building, as set forth in Section 703.2(b) of this Code. 

  (a) (1)  An outdoor activity area operated by a commercial use is permitted as a 

principal use if located outside a building and contiguous to the front property line of the lot on 

which the commercial use is located. 

 In NC-S Districts, an outdoor activity area is permitted as a principal use if located 

within the boundaries of the property and in front of the primary facades which contain 

customer entrances and if it does not obstruct pedestrian traffic flow between store entrances 

and parking facilities. 

 (b) (2)  An outdoor activity area which does not comply with the provisions of 

Paragraph 1 of this Subsection is permitted as a conditional use, subject to the provisions set 

forth in Sections 316 through 316.8 of this Code. 

 In addition to the criteria of Section 303(c) of this Code, the City Planning Commission 

shall find that: 

  (1) (A)  The nature of the activity operated in the outdoor activity area is 

compatible with surrounding uses; 

  (2) (B)  The operation and design of the outdoor activity area does not 

significantly disturb the privacy or affect the livability of adjoining or surrounding residences; 

   (3) (C) The hours of operation of the activity operated in the outdoor 

activity area are limited so that the activity does not disrupt the viability of surrounding uses. 

   (b)   Walk-up Facilities. In order to maintain free flows of pedestrian circulation in the 

Neighborhood Commercial Districts, walk-up facilities, as defined in Section 790.140 of this Code, 

shall be regulated in all NC Districts as provided below: 

      (1)   A walk-up facility operated by a commercial use is permitted as a principal use if: 
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         (A)   Recessed at least three feet from the property line of the lot on which the commercial use is 

located; and 

         (B)   Where a vehicular circulation area or parking area separates the building from the property 

line, the walk-up facility is designed and located so that the users of the facility do not impede 

pedestrian circulation on the lot nor create conflicts between pedestrian and vehicular circulation 

flows; or 

         (C)   The proposed walk-up facility is located on a block frontage which is totally in a 

Neighborhood Commercial District. 

      (2)   A walk-up facility which does not comply with the provisions of Paragraph 1 of this Subsection 

is permitted only upon approval of a conditional use application pursuant to the provisions set forth in 

Sections 316 through 316.8 of this Code. 

 

 Section 7.  The Planning Code is hereby amended by moving the provisions in Section 

703.3 to new Section 303.1 and revising those provisions, and amending Section 703.3 to 

read as follows:  

SEC.  703.3.  FORMULA RETAIL USES. 

 (a)  The Formula Retail controls set forth in Section 303.1 of this Code apply to all 

Neighborhood Commercial Districts in Article 7 of this Code. (a)  Findings. The findings for 

Formula Retail controls are set forth in Section 303.1. 

 (1) San Francisco is a city of diverse and distinct neighborhoods identified in large part 

by the character of their commercial areas. 

 (2) San Francisco needs to protect its vibrant small business sector and create a 

supportive environment for new small business innovations. One of the eight Priority Policies of the 

City's General Plan resolves that "existing neighborhood-serving retail uses be preserved and 
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enhanced and future opportunities for resident employment in and ownership of such businesses 

enhanced." 

 (3) Retail uses are the land uses most critical to the success of the City's commercial 

districts. 

 (4) Formula retail businesses are increasing in number in San Francisco, as they are in 

cities and towns across the country. 

 (5) Money earned by independent businesses is more likely to circulate within the local 

neighborhood and City economy than the money earned by formula retail businesses which often have 

corporate offices and vendors located outside of San Francisco. 

 (6) Formula retail businesses can have a competitive advantage over independent 

operators because they are typically better capitalized and can absorb larger startup costs, pay more 

for lease space, and commit to longer lease contracts. This can put pressure on existing businesses and 

potentially price out new startup independent businesses. 

 (7) San Francisco is one of a very few major urban centers in the State in which 

housing, shops, work places, schools, parks and civic facilities intimately co-exist to create strong 

identifiable neighborhoods. The neighborhood streets invite walking and bicycling and the City's mix of 

architecture contributes to a strong sense of neighborhood community within the larger City 

community. 

 (8) Notwithstanding the marketability of a retailer's goods or services or the visual 

attractiveness of the storefront, the standardized architecture, color schemes, decor and signage of 

many formula retail businesses can detract from the distinctive character of certain Neighborhood 

Commercial Districts. 

 (9) The increase of formula retail businesses in the City's neighborhood commercial 

areas, if not monitored and regulated, will hamper the City's goal of a diverse retail base with distinct 

neighborhood retailing personalities comprised of a mix of businesses. Specifically, the unregulated 
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and unmonitored establishment of additional formula retail uses may unduly limit or eliminate business 

establishment opportunities for smaller or medium-sized businesses, many of which tend to be non-

traditional or unique, and unduly skew the mix of businesses towards national retailers in lieu of local 

or regional retailers, thereby decreasing the diversity of merchandise available to residents and 

visitors and the diversity of purveyors of merchandise. 

 (10) If, in the future, neighborhoods determine that the needs of their Neighborhood 

Commercial Districts are better served by eliminating the notice requirements for proposed formula 

retail uses, by converting formula retail uses into conditional uses in their district, or by prohibiting 

formula retail uses in their district, they can propose legislation to do so. 

 (b)  Formula Retail Use.  Formula retail use is hereby defined in Section 303.1. as a type 

of retail sales activity or retail sales establishment which, along with eleven or more other retail sales 

establishments located, maintains two or more of the following features: a standardized array of 

merchandise, a standardized facade, a standardized decor and color scheme, a uniform apparel, 

standardized signage, a trademark or a servicemark. 

          (1)     Standardized array of merchandise shall be defined as 50% or more of in-stock 

merchandise from a single distributor bearing uniform markings. 

          (2)     Trademark shall be defined as a word, phrase, symbol or design, or a combination 

of words, phrases, symbols or designs that identifies and distinguishes the source of the goods from one 

party from those of others. 

          (3)     Servicemark shall be defined as word, phrase, symbol or design, or a combination 

of words, phrases, symbols or designs that identifies and distinguishes the source of a service from one 

party from those of others. 

          (4)     Decor shall be defined as the style of interior finishings, which may include but is 

not limited to, style of furniture, wallcoverings or permanent fixtures. 
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          (5)     Color Scheme shall be defined as selection of colors used throughout, such as on 

the furnishings, permanent fixtures, and wallcoverings, or as used on the facade. 

          (6)     Facade shall be defined as the face or front of a building, including awnings, 

looking onto a street or an open space. 

          (7)     Uniform Apparel shall be defined as standardized items of clothing including but 

not limited to standardized aprons, pants, shirts, smocks or dresses, hat, and pins (other than name 

tags) as well as standardized colors of clothing. 

          (8)     Signage shall be defined as business sign pursuant to Section 602.3 of the Planning 

Code. 

(c) "Retail Sales Activity or Retail Sales Establishment" shall include the uses defined in Section 

303(i)(2) of this Code. 

(d)  Formula Retail Uses Permitted.  Any use permitted in certain districts defined in Section 

303(i)(5)(A), which is also a “formula retail use” as defined in this Seciton, is hereby permitted. 

(b) Formula Retail Uses Permitted. Any use permitted in a Neighborhood Commercial 

District that is a “Formula Retail use” as defined in Section 303.1 of this Code is hereby 

permitted. 

(e) Formula Retail Use Prohibited. Notwithstanding subsection (d), certain districts may 

prohibit formula retail uses or a subset of formula retail uses as described in Section 303(i)(5). 

(f) Conditional Uses. Notwithstanding subsections (d) or (e), a Conditional Use Authorization 

shall be required for a formula retail use in the zoning districts listed in Section 303(i)(4) unless 

explicitly exempted. Additional criteria to be used by the Planning Commission when considering 

granting conditional use permits to formula retail uses in these districts are listed in Section 303(i). 

(g) Neighborhood Commercial Notification and Design Review. After the effective date of this 

Ordinance, any building permit application for a use permitted in a Neighborhood Commercial 
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District which is also a "formula retail use" as defined in this section shall be subject to the 

Neighborhood Commercial Notification and Design Review Procedures of Section 312 of this Code. 

(h) Discretionary Review Guidelines. The Planning Commission shall develop and adopt 

guidelines which it shall employ when considering any request for discretionary review made pursuant 

to this Section. These guidelines shall include but are not limited to consideration of the following 

factors: 

 (1) Existing concentrations of formula retail uses within the Neighborhood Commercial 

District. 

 (2) Availability of other similar retail uses within the Neighborhood Commercial 

District. 

 (3) Compatibility of the proposed formula retail use with the existing architectural and 

aesthetic character of the Neighborhood Commercial District. 

 (4) Existing retail vacancy rates within the Neighborhood Commercial District. 

 (5) Existing mix of Citywide-serving retail uses and neighborhood-serving retail uses 

within the Neighborhood Commercial District. 

(i) Determination of Formula Retail Use. After the effective date of this Ordinance, in those 

areas in which "formula retail uses" are prohibited, any building permit application determined by the 

City to be for a "formula retail use" that does not identify the use as a "formula retail use" is 

incomplete and cannot be processed until the omission is corrected. Any building permit approved 

after the effective date of this Ordinance that is determined by the City to have been, at the time of 

application, for a "formula retail use" that did not identify the use as a "formula retail use" is subject 

to revocation at any time. 

After the effective date of this Ordinance, in those areas in which "formula retail uses" are 

subject to the Neighborhood Commercial Notification and Design Review provisions of subsection (g), 

any building permit application determined by the City to be for a "formula retail use" that does not 
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identify the use as a "formula retail use" is incomplete and cannot be processed until the omission is 

corrected. After the effective date of this Ordinance, any building permit approved that is determined 

by the City to be for a "formula retail use" that does not identify the use as a "formula retail use" must 

complete the Neighborhood Commercial Notification and Design Review required in subsection (g). 

If the City determines that a building permit application or building permit subject to this 

Section of the Code is for a "formula retail use," the building permit applicant or holder bears the 

burden of proving to the City that the proposed or existing use is not a "formula retail use." 

 

Section 8.  The Planning Code is hereby amended by revising Section 703.4 to read as 

follows: 

SEC. 703.4.  CONDITIONAL USE AUTHORIZATION FOR FORMULA RETAIL USES. 

(a)  This Ordinance shall be known as the Small Business Protection Act. 

(b)  Notwithstanding Section 703.3(bd) and except for Section 303.1(f)703.3(e), 

establishment of a formula retail use, as defined in Section 303.1703.3, in any Neighborhood 

Commercial District, as identified in Article 7, shall require conditional use authorization 

pursuant to the criteria of Sections 303(c) and 303.1(i) and be subject to the terms of Sections 

703.3303.1(g) and (hi). 

   (c)   Nothing herein shall preclude the Board of Supervisors from adopting more 

restrictive provisions for conditional use authorization of formula retail use or prohibiting 

formula retail use in any Neighborhood Commercial District. 

 

Section 89.  The Planning Code is hereby amended by moving the provisions in 

Section 803.6 to new Section 303.1 and revising those provisions, and revising Section 803.6 

to read as follows:  
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SEC. 803.6.  FORMULA RETAIL USES IN ARTICLE 8 DISTRICTSTHE MUG 

DISTRICT, UMU DISTRICT, CHINATOWN MIXED USE DISTRICTS AND IN THE WESTERN 

SOMA SPECIAL USE DISTRICT. 

The Formula Retail controls set forth in Section 303.1 of this Code apply to Article 8 

Districts. (a)    Findings. The findings for Formula Retail controls are set forth in Section 303.1. 

      (1)   San Francisco is a city of diverse and distinct neighborhoods identified in large part by 

the character of their commercial areas. 

      (2)   San Francisco needs to protect its vibrant small business sector and create a 

supportive environment for new small business innovations. One of the eight Priority Policies of the 

City's General Plan resolves that "existing neighborhood-serving retail uses be preserved and 

enhanced and future opportunities for resident employment in and ownership of such businesses 

enhanced." 

      (3)   Retail uses are the land uses most critical to the success of the City's commercial 

districts. 

      (4)   Formula retail businesses are increasing in number in San Francisco, as they are in 

cities and towns across the country. 

      (5)   Money earned by independent businesses is more likely to circulate within the local 

neighborhood and City economy than the money earned by formula retail businesses which often have 

corporate offices and vendors located outside of San Francisco. 

      (6)   Formula retail businesses can have a competitive advantage over independent 

operators because they are typically better capitalized and can absorb larger startup costs, pay more 

for lease space, and commit to longer lease contracts. This can put pressure on existing businesses and 

potentially price out new startup independent businesses. 

      (7)   San Francisco is one of a very few major urban centers in the State in which housing, 

shops, work places, schools, parks and civic facilities intimately co-exist to create strong identifiable 
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neighborhoods. The neighborhood streets invite walking and bicycling and the City's mix of 

architecture contributes to a strong sense of neighborhood community within the larger City 

community. 

      (8)   Notwithstanding the marketability of a retailer's goods or services or the visual 

attractiveness of the storefront, the standardized architecture, color schemes, decor and signage of 

many formula retail businesses can detract from the distinctive character of certain neighborhood 

commercial and mixed use districts. 

      (9)   The increase of formula retail businesses in the City's neighborhood commercial areas, 

if not monitored and regulated, will hamper the City's goal of a diverse retail base with distinct 

neighborhood retailing personalities comprised of a mix of businesses. Specifically, the unregulated 

and unmonitored establishment of additional formula retail uses may unduly limit or eliminate business 

establishment opportunities for smaller or medium-sized businesses, many of which tend to be non-

traditional or unique, and unduly skew the mix of businesses towards national retailers in lieu of local 

or regional retailers, thereby decreasing the diversity of merchandise available to residents and 

visitors and the diversity of purveyors of merchandise. 

(b)  Formula Retail Uses.  

 (1)  Formula Retail Uses Permitted as a Conditional Use.   Section 303.1 sets 

forth the requirements for conditional use authorization for Formula Retail uses within Article 8 

districts.  are permitted in the MUG District, UMU District, Western SoMA Special Use District, the 

Chinatown Community Business District and the Chinatown Residential Neighborhood Commercial 

District only as a conditional use. When considering an application for a conditional use permit under 

this Section, the Planning Commission shall consider the criteria defined in Section 303(i) of this Code. 

 (2)  Formula Retail Uses Prohibited. The establishment of new Formula Retail 

uses within Article 8 districts may be prohibited, as set forth in Section 303.1.  in the Chinatown 
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Visitor Retail District is prohibited. The establishment of new Restaurant or Limited-Restaurant uses 

that are also defined as formula retail in any Chinatown Mixed Use Districts is prohibited. 

(c)  Formula Retail Use Defined. Formula retail use is hereby defined in Section 303.1. 

as a type of retail sales activity or retail sales establishment which, along with eleven or more other 

retail sales establishments located in the United States, maintains two or more of the following 

features: a standardized array of merchandise, a standardized façade, a standardized décor and color 

scheme, a uniform apparel, standardized signage, a trademark or a servicemark. 

          (1)     Standardized array of merchandise shall be defined as 50% or more of in-stock 

merchandise from a single distributor bearing uniform markings. 

          (2)     Trademark shall be defined as a word, phrase, symbol or design, or a combination 

of words, phrases, symbols or designs that identifies and distinguishes the source of the goods from one 

party from those of others. 

          (3)     Servicemark shall be defined as word, phrase, symbol or design, or a combination 

of words, phrases, symbols or designs that identifies and distinguishes the source of a service from one 

party from those of others. 

          (4)     Decor shall be defined as the style of interior finishings, which may include but is 

not limited to, style of furniture, wallcoverings or permanent fixtures. 

          (5)     Color Scheme shall be defined as selection of colors used throughout, such as on 

the furnishings, permanent fixtures, and wallcoverings, or as used on the facade. 

          (6)     Facade shall be defined as the face or front of a building, including awnings, 

looking onto a street or an open space. 

          (7)     Uniform Apparel shall be defined as standardized items of clothing including but 

not limited to standardized aprons, pants, shirts, smocks or dresses, hat, and pins (other than name 

tags) as well as standardized colors of clothing. 
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          (8)     Signage shall be defined as business sign pursuant to Section 602.3 of the Planning 

Code. 

          (9)     "Retail Sales Activity or Retail Sales Establishment" shall include the uses defined 

in Section 303(i)(2). 

(d)  Determination of Formula Retail Use. Section 303.1 establishes the process for 

correcting omissions on any application for an entitlement, permit or other action determined 

by the City to be a Formula Retail use that does not identify the use as a Formula Retail use. 

If the City determines that a building permit application or building permit subject to this section of the 

Code is for a "formula retail use," the building permit applicant or holder bears the burden of proving 

to the City that the proposed or existing use is not a "formula retail use." 

   (e)   Permit Application Processing. After the effective date of this ordinance, any building 

permit application determined by the City to be for a "formula retail use" that does not identify the use 

as a "formula retail use" is incomplete and cannot be processed until the omission is corrected. 

 

Section 910.  The Planning Code is amended by revising Section 350(g) to read as 

follows: 

SEC. 350.  FEES, GENERAL 

Fees shall be imposed in order to compensate the Planning Department for the cost of 

processing applications and for the development and revision of land use controls. Fees shall 

be charged and collected as indicated for each class of application, permit, filing request or 

activity listed in Sections 351 through 358360 below. 

* * * * 

(g) Fee Adjustments. 

 (1) The Controller will annually adjust the fee amounts specified in Sections 350-

358360 by the two-year average consumer price index (CPI) change for the San 
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Francisco/San Jose Primary Metropolitan Statistical Area (PMSA). For a listing of the 

Department's current fees inclusive of annual indexing for inflation, reference the Schedule of 

Application Fees available on the Department website. 

* * * * 

 

Section 1011.  The Planning Code is amended by adding new Sections 359 and 360 to 

read as follows: 

SEC. 359.  ECONOMIC IMPACT STUDY FOR LARGE SCALE RETAIL USE. 

 The fee to review an economic impact study, as required by Section 303(ji), shall be $3,500.00, 

plus any additional time and materials as set forth in Section 350. 

 

SEC. 360.  PERFORMANCE REVIEW FOR FORMULA RETAIL USE. 

 The fee to provide performance review for Formula Retail uses as required by Section 303.1 

shall be the standard building permit fee, plus time and materials as set forth in Section 350(c). 

 

Section 1112.  The Planning Code is amended by revising Section 209.8 to read as 

follows: 

SEC. 209.8. COMMERCIAL ESTABLISHMENTS IN R DISTRICTS.  

RH 
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           P P 

SEC. 209.8.  COMMERCIAL 

ESTABLISHMENTS. 

(a)   Except for massage establishments as 

noted in Section 218.1, retail, personal 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 193 of 253

http://www.amlegal.com/nxt/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=california(planning)$jumplink_q=%255bfield%20folio-destination-name:'218.1'%255d$jumplink_md=target-id=JD_218.1


 
 

Supervisor Mar 
BOARD OF SUPERVISORS  Page 74 
  
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

service or other commercial establishment 

is permitted as a principal use on the 

ground floor or below of a building if 

permitted as a principal use on the ground 

floor in an NC-3 District, unless otherwise 

specified in this Code. 

           C C 

     (b)   Except for massage establishments 

as noted in Section 218.1, retail, personal 

service or other commercial establishment 

is permitted as a conditional use on the 

ground floor or below of a building if 

permitted as a conditional use on the 

ground floor in an NC-3 District, unless 

otherwise specified in this Code. 

           C C 

   (c)   Except for massage establishments 

as noted in Section 218.1, retail, personal 

service or other commercial establishment 

is permitted as a conditional use above the 

ground floor of a building if permitted as a 

principal or conditional use on the ground 

floor in an NC-3 District, unless otherwise 

specified in this Code. 

           C C 
   (d)   Formula Retail Use, as defined in 

Section 703.3(b) 303.1 of this Code. 
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       P P P P   

   (e)   Any use meeting the standards and 

limitations set forth in Section 231: Limited 

Corner Commercial Uses in RTO Districts. 

           C C 
(f)   Non-residential use exceeding 6,000 

gross square feet. 

           P P 

(g)   Liquor Store on the ground floor, as 

defined in Section 790.55 of this Code, 

unless otherwise specified in this Code. 

             
   (h)   Drive-up Facility, as defined in 

Section 790.30 of this Code. 

           P  P  

(i)   Walk-up Facility, as defined in Section 

790.140 of this Code, is permitted as a 

principle use on the ground floor if recessed 3 

feet; requires a conditional use if not recessed. 

           P P 

(j)   Outdoor Activity Area, as defined in 

Section 790.70 of this Code, if in front; 

requires a conditional use if elsewhere. 

 

 Section 1213.  The Planning Code is amended by revising Section 212 to read as 

follows: 

SEC. 212.  ADDITIONAL REQUIREMENTS FOR USES IN CERTAIN C AND M DISTRICTS. 

 In the following C and M Districts, the permitted uses indicated in Sections 215 through 

227 shall be subject to the additional requirements contained in this Section 212.  
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 (a)  Uses in Enclosed Buildings.  In C-2 Districts, all permitted uses, and all storage, 

servicing, fabricating, processing or repair uses accessory thereto, shall be conducted within 

enclosed buildings, with the exceptions of: 

  (1)  Those uses indicated by an asterisk (*) in the column for the district; 

  (2)  Accessory off-street parking and loading areas where permitted; 

  (3)  Accessory outdoor dining areas where permitted;   

  (4)  Accessory recreation areas where permitted; and, 

  (5)  Mobile Food Facilities as defined in Section 102.34. 

 (b)  Drive-up Facilities.  In C-3 Districts, a Drive-up Facility, as defined in 

Section 790.30 of this Code, shall not be permitted. 

 (c)  Required Ground-floor Commercial Frontage in C-3 Districts. 

 (1)   Purpose.  The purpose of this section is to assure continuity of retail and 

consumer service uses in the C-3-R District, and in other important commercial streets in C-3 

Districts. 

  (2)  Applicability. 

   (A)  In the C-3-R District, along any block frontage that is entirely within 

such district or partly in such district and partly in the C-3-O District, where such block 

frontage faces a street 40 feet or more in width; 

   (B)  On building frontages facing Destination Alleyways, as defined in the 

Downtown Streetscape Plan; 

   (C)  Along any street frontage facing Market Street in all C-3 Districts 

except the Van Ness and Market Downtown Residential Special Use District. 

  (3)  Controls. 

   (A)  Ground Story. Permitted uses listed in Sections 218 and 221 shall 

be located facing such street in the ground story of any building. At least 1/2 the total width of 
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any new or reconstructed building, parallel to and facing such street, shall be devoted at the 

ground story to entrances, show windows or other displays of such uses. 

   (B)  All Levels. All other permitted uses shall be located either on stories 

above or below the ground story or at a distance of not less than 20 feet behind each street 

frontage at the ground story. No more than 1/3 the width of any lot, parallel to and facing such 

street, shall be devoted to entrances to such other permitted uses. 

 (d)  Hazardous, Noxious, or Offensive Uses Prohibited. No use listed as permitted 

in any C District or M-1 District shall include any use that is hazardous, noxious or offensive 

for reasons described in Section 202(c) of this Code. 

 (e) Formula Retail Uses. Formula Retail uses, as defined in Section 303.1, with frontage on 

Market Street between 6th Street and the intersection of Market Street and the intersection of Market 

Street, 12th Street and Franklin Street, are subject to Conditional Use authorization as specified in 

Sections 303 and 303.1. 

 

 Section 1314.  The Planning Code is amended by revising Section 218 to read as 

follows: 

SEC. 218.  RETAIL SALES AND PERSONAL SERVICES. 

C-
2 

C-
3-
O 

C-3-
O 

(SD) 

C-
3-
R 

C-3-
G 

C
C-
3-S 

C
C-
M 

P
M-1 

M
M-2 PDR-1-G PDR-1-D PDR-

1-B PDR-2 
 

             

SEC. 218. 

RETAIL SALES 

AND PERSONAL 

SERVICES. 

             
   The uses 

specified in this 
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Section shall not 

include any use 

first specifically 

listed in a 

subsequent 

Section of this 

Code. 

P
P 

P
P 

P
P 

P
P 

P
P,# 

P
P 

P
P 

P
P 

P
P 

 
P, under 
2,500 gsf 
per lot; C 
above for 
Grocery 
stores, as 
defined in 
Section 
790.102 
(a) and 
Health club, 
fitness, 
gymna- 
sium, or 
exercise 
facility when 
including 
equipment 
and space 
for weight- 
lifting and 
cardio- 
vascular 
activities 

P, 
under 
5,000 gsf 
per lot; C 
above for 
Grocery 
stores, as 
defined in 
Section 
790.102 
(a) and 
Health 
club, 
fitness, 
gymna- 
sium, or 
exercise 
facility 
when 
including 
equip- 
ment and 
space for 
weight- 
lifting and 
cardio- 
vascular 
activities 

P, 
under 
2,500 
gsf 

P, under 
2,500 
gsf per 
lot*# 

(a) Retail 
business or 
personal service 
establishment. 
 
*Subject to the 
limitations of 
Section 121.6 and 

121.8 
 
#C for the 
establishment of 
new Formula Retail 
use, as described in 
Section 303.1, with 
frontage on Market 
Street between 6th 
Street and the 
intersection of 
Market Street and 
the intersection of 
Market Street, 12th 
Street and Franklin 
Street. 
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Section 1415. The Planning Code is amended by revising Section 219 to read as 

follows: 

SEC. 219.  OFFICES.  

C-
1 

C-
2 

C-
3-
O 

C-3-
O(SD) 

C-
3-
R 

C-
3-
G 

C-
3-
S 

C-
M 

M-
1 

M-
2 PDR-1-G PDR-1-D PDR-

1-B 
PDR-

2  

              SEC. 219. OFFICES. 

P P P P P# P P P P P 

NP, unless 
in a 

designated 
landmark 

building. P in 
designated 
landmark 
buildings. 

NP, unless 
in a 

designated 
landmark 

building. P in 
designated 
landmark 
buildings. 

P*# P*# 

(a) Professional and 
business offices, as 
defined in 890.70, not 
more than 5,000 
gross square feet in 
size and offering on-
site services to the 
general public.  

P P P P C# P P P P P 

NP, unless 
in a 

designated 
landmark 

building. P in 
designated 
landmark 
buildings. 

NP, unless 
in a 

designated 
landmark 

building. P in 
designated 
landmark 
buildings. 

  

(b) Professional and 
business offices, as 
defined in 890.70, 
larger than 5,000 
gross square feet in 
size and offering on-
site services to the 
general public. 

P P P P C# P P P P P 

NP, unless 
in a 

designated 
landmark 

building. P in 
designated 
landmark 
buildings. 

NP, unless 
in a 

designated 
landmark 

building. P in 
designated 
landmark 
buildings. 

P 
under 
5,000 
gsf *# 

P 
under 
5,000 
gsf *# 

(c) Other professional 
and business offices, 
as defined in 890.70, 
above the ground 
floor. In the C-3-R 
District, in addition to 
the criteria set forth in 
Section 303, approval 
shall be given upon a 
determination that the 
use will not detract 
from the district’s 
primary function as 
an area for 
comparison shopper 
retailing and direct 
consumer services. 
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P P C C # C C P P P 

NP, unless 
in a 

designated 
landmark 

building. P in 
designated 
landmark 
buildings. 

NP, unless 
in a 

designated 
landmark 

building. P in 
designated 
landmark 
buildings. 

P 
under 
5,000 
gsf *# 

P 
under 
5,000 
gsf *# 

(d) Other professional 
and business offices, 
as defined in 890.70 
at or below the 
ground floor. 

              

Subject to limitations 
of Section 121.8.  
#C for the establishment 
of new Formula Retail 
use, as described in 
Section 303.1, with 
frontage on Market 
Street between 6th Street 
and the intersection of 
Market Street and the 
intersection of Market 
Street, 12th Street and 
Franklin Street. 

 

Section 1516.  Effective Date.  This ordinance shall become effective 30 days after 

enactment.  Enactment occurs when the Mayor signs the ordinance, the Mayor returns the 

ordinance unsigned or does not sign the ordinance within ten days of receiving it, or the Board 

of Supervisors overrides the Mayor’s veto of the ordinance.  This ordinance shall not apply to 

any application for a proposed Formula Retail use that was submitted to the City on or before 

October 24, 2014. 

 

Section 1617.  Scope of Ordinance.  In enacting this ordinance, the Board of 

Supervisors intends to amend only those words, phrases, paragraphs, subsections, sections, 

articles, numbers, punctuation marks, charts, diagrams, or any other constituent parts of the 

Municipal Code that are explicitly shown in this ordinance as additions, deletions, Board 
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amendment additions, and Board amendment deletions in accordance with the “Note” that 

appears under the official title of the ordinance.   

 

Section 18.  The Municipal Code is hereby amended to revise the following Sections by 

revising citations to provisions of the Planning Code to correspond to the Planning Code 

amendments shown in this ordinance: 

 
Code Section Planning 

Code 
Section 
Cited 
Therein 

Number of 
Times 
Planning 
Code 
Citation 
Appears 

Replacement 
Citation 

     
Planning  710 – Table 145.2(a) 1 145.2 
Planning  711 - Table 145.2(a) 1 145.2 
Planning  712 - Table 145.2(a) 1 145.2 
Planning  713 - Table 145.2(a) 1 145.2 
Planning  714 - Table 145.2(a) 1 145.2 
Planning  715 - Table 145.2(a) 1 145.2 
Planning  716 - Table 145.2(a) 1 145.2 
Planning  717 - Table 145.2(a) 1 145.2 
Planning  718 - Table 145.2(a) 1 145.2 
Planning  719 - Table 145.2(a) 1 145.2 
Planning  720 - Table 145.2(a) 1 145.2 
Planning  721 - Table 145.2(a) 1 145.2 
Planning  722 - Table 145.2(a) 1 145.2 
Planning  723 - Table 145.2(a) 1 145.2 
Planning  724 - Table 145.2(a) 1 145.2 
Planning  725 - Table 145.2(a) 1 145.2 
Planning  726 - Table 145.2(a) 1 145.2 
Planning  727 - Table 145.2(a) 1 145.2 
Planning  728 - Table 145.2(a) 1 145.2 
Planning  729 - Table 145.2(a) 1 145.2 
Planning  730 - Table 145.2(a) 1 145.2 
Planning  731 - Table 145.2(a) 1 145.2 
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Planning  732 - Table 145.2(a) 1 145.2 
Planning  733 - Table 145.2(a) 1 145.2 
Planning  733A - Table 145.2(a) 1 145.2 
Planning  734 - Table 145.2(a) 1 145.2 
Planning  735 - Table 145.2(a) 1 145.2 
Planning  736 - Table 145.2(a) 1 145.2 
Planning  737 - Table 145.2(a) 1 145.2 
Planning  738 - Table 145.2(a) 1 145.2 
Planning  739 - Table 145.2(a) 1 145.2 
Planning  740 - Table 145.2(a) 1 145.2 
Planning  741 - Table 145.2(a) 1 145.2 
Planning  742 - Table 145.2(a) 1 145.2 
Planning  743 - Table 145.2(a) 1 145.2 
Planning  744 - Table 145.2(a) 1 145.2 
Planning  745 - Table 145.2(a) 1 145.2 
Planning  844 -Table 145.2(a) 1 145.2 
Planning  845 - Table 145.2(a) 1 145.2 
Planning  846 - Table 145.2(a) 1 145.2 
Planning  847 - Table 145.2(a) 1 145.2 
Planning  909, 910, 911 - Tables 145.2(a) 1 145.2 
Planning  909, 910, 911 - Tables 145.2(b) 1 Delete 
Planning  786(d) 303(i) 1 303.1 
Administrative  59.3 303(i) 1 303.1 
Public Works 184.86.1(a) 303(i) 1 303.1 
Planning  803.2(b)(1)(B) 303(i) 1 303.1 
Planning  234.1(c)(5) 303(i) 1 303.1 
Planning  243(c)(9)(K) 303(i) 1 303.1 
Planning  786(c) 303(i)(1) 1 303.1 
Planning  786(e) 303(i)(3) 1 303.1 
Public Works 184.86.1(a)(1) 303(i)(4) and 

(5) 
1 303.1 

Planning  604(h) 303(l) 1 303(k) 
Planning  303(l)(6) 303(l) 1 303(k) 
Planning  711 - Specific Provisions 

Table 
303(o) 1 303(n) 

Planning  712 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  713 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  714 - Specific Provisions 
Table 

303(o) 1 303(n) 
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Planning  715 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  716 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  718 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  719 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  720 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  721 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  722 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  723 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  726 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  727 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  728 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  730 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  731 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  733 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  734 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  735 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  736 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  737 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  738 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  790.60(b) 303(o) 1 303(n) 
Planning  810 - Specific Provisions 

Table 
303(o) 1 303(n) 

Planning  811 - Specific Provisions 
Table 

303(o) 1 303(n) 
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Planning  812 - Specific Provisions 
Table 

303(o) 1 303(n) 

Planning  815 - Specific Provisions 
Table 

303(o) 2 303(n) 

Planning  827 - Specific Provisions 
Table 

303(o) 2 303(n) 

Planning  829 - Specific Provisions 
Table 

303(o) 2 303(n) 

Planning  890.60(b) 303(o) 1 303(n) 
Planning  218.1(b) 303(o) 1 303(n) 
Planning  218.1 Table 303(o) 1 303(n) 
Planning  728 - Specific Provisions 

Table 
703.3 1 303.1 

Planning  739 - Specific Provisions 
Table 

703.3 2 303.1 

Planning  740 - Specific Provisions 
Table 

703.3 2 303.1 

Planning  741 - Specific Provisions 
Table 

703.3 2 303.1 

Planning  742 - Specific Provisions 
Table 

703.3 2 303.1 

Planning  781.1(b) 703.3 1 303.1 
Planning  781.5(a) 703.3 1 303.1 
Planning  786(a)(14) 703.3 1 303.1 
Planning  182(b)(1) 703.3 4 303.1 
Planning 234.1(c)(5) 703.3 1 Delete 
Planning  312(b) 703.3 1 303.1 
Planning  781.4(a) 703.3(b) 2 303.1 
Planning  781.9(a)(3)(C) 703.3(b) 1 303.1 
Planning  186(c) 703.3(b) 1 303.1 
Planning  209.8  703.3(b) 1 303.1 
Planning  231(e) 703.3(b) 1 303.1 
Planning  249.31(b)(1)(iii) 703.3(b) 1 303.1 
Planning  249.65(c)(2)(A) 703.3(b) 1 303.1 
Planning  249.65(c)(7) 703.3(b) 1 303.1 
Planning  823(a) 803.6 1 303.1 
Planning  823(c)(10) 803.6 1 303.1 
Planning  840 Table 803.6 1 303.1 
Planning  841 Table 803.6 1 303.1 
Planning  842 Table 803.6 1 303.1 
Planning  843 Table 803.6 1 303.1 
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Planning  844 Table 803.6 1 303.1 
Planning  845 Table 803.6 1 303.1 
Planning  846 Table 803.6 1 303.1 
Planning  847 Table 803.6 1 303.1 
Planning  234.1(c)(5) 803.6 1 Delete 
Planning  249.40(c)(3) 803.6 1 303.1 

 
 
 
 

At the direction of the City Attorney, the publisher of the San Francisco Municipal Codes shall 

correct any additional cross-references to the Planning Code that require correction due to the 

amendment of the Planning Code by this Ordinance. 
 
 
 
APPROVED AS TO FORM: 
DENNIS J. HERRERA, City Attorney 
 
 
By:   
 VICTORIA WONG 
 Deputy City Attorney 
 
n:\legana\as2014\1300348\00969852.doc 
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FILE NO. 141000 

Amended in Committee 
10/22/2014 

ORDINANCE N0.229-14 
R0#15010 
SA#81-10 

1 [Appropriating $801, 600 $301.600 from the General Fund Reserve for support for HIV 
prevention - Department of Public Health - FY2014-2015] 

2 

3 Ordinance appropriating $801,6-00 $301.600 from the General Fund Reserve to the 

4 Department of Public Health in FY 2014-2015, for HIV prevention support for access to 

5 PreExposure Prophylaxis medication to assist in the prevention of HIV infection 

6 transmission. 

7 

8 

9 

10 

11 

12 

13 

14 

Note: Unchanged Code text and uncodified text are in plain Arial font. 
Additions to Codes are in single-underline italics Times New Roman font. 
Deletions to Codes are in strikethrough italics Times }fcw Roman font. 
Board amendment additions are in double underlined Arial font. 
Board amendment deletions are in strikethrough Arial font. 
Asterisks (* * * *) indicate the omission of unchanged Code 
subsections or parts of tables. 

Be it ordained by the People of the City and County of San Francisco: 

15 Section 1. The sources of funding outlined below are herein appropriated to reflect the 

16 funding available in Fiscal Year 2014-2015. 

17 

18 SOURCES Appropriation 

19 

20 

21 

Fund 

1G AGF AAA 

GF- NON-PROJECT-

Index/Project Code 

GEN RESERVE 

22 CONTROLLED 

23 

24 

25 

Total SOURCES Appropriation 

Supervisors Campos, Mar, Kim, Avalos, and Wiener 
BOARD OF SUPERVISORS 

Subobject Description Amount 

99999R GENERAL FUND $801,600 

RESERVE $301 600 

$8()1,6()() 

$301,600 

Page 1 

Case 3:16-cv-02319-WHA   Document 2   Filed 04/28/16   Page 214 of 253



1 Section 2. The uses of funding outlined below are herein appropriated in Fiscal Year 

2 2014-2015 for HIV prevention support for access to PreExposure Prophylaxis medication to 

3 assist in the prevention of HIV infection transmission. 

4 

5 Uses Appropriation 

6 

7 

8 

9 

10 

11 

12 

Fund 

1G AGF AAA 

GF- NON-PROJECT-

CONTROLLED 

JGAGFAAA 

GF I'lOl'l PROJECT 

13 CONTROLLED 

14 

15 

16 

Total USES Appropriation 

Index/Project Code Subobject Description 

HCHPDSTDSVGF 02700 PROFESSIONAL AND 

SPECIALIZED 

SERVICES 

HCHPDSTDSVGF PHARMACEUTICAL 

SUPPLIES 

Amount 

$301,600 

$5QQ, (}(}(} 

$801,6(}(} 

$301.600 

17 Section 3. The uses of funding outlined above for $301.600 are herein placed on 

18 Budget and Finance Committee Reserve pending receipt of a spending plan from the 

19 Department of Public Health. 

20 

21 Section~~. The Controller is authorized to record transfers between funds and adjust 

22 the accounting treatment of sources and uses appropriated in this Ordinance as necessary to 

23 conform with Generally Accepted Accounting Principles. 

24 

25 

Supervisor Campos 
BOARD OF SUPERVISORS Page2 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

APPROVED AS TO FORM: 
DENNIS J. HERRERA, City Attorney 

By: 
THOMAS OWEN 
Deputy City Attorney 

Supervisor Campos 
BOARD OF SUPERVISORS 

FUNDS AVAILABLE: 
BEN ROSENFIELD, Controller 

Page 3 
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City and County of San Francisco 

Tails 

Ordinance 

City Hall 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 

File Number: 141000 Date Passed: November 04, 2014 

Ordinance appropriating $301,600 from the General Fund Reserve to the Department of Public 
Health in FY 2014-2015, for HIV prevention support for access to PreExposure Prophylaxis 
medication to assist in the prevention of HIV infection transmission. 

October 22, 2014 Budget and Finance Committee -AMENDED, AN AMENDMENT OF 
THE WHOLE BEARING NEW TITLE 

October 22, 2014 Budget and Finance Committee - RECOMMENDED AS AMENDED 

October 28, 2014 Board of Supervisors - PASSED ON FIRST READING 

Ayes: 10 - Avalos, Breed, Campos, Chiu, Cohen, Farrell, Kim, Mar, Wiener and 
Yee 
Noes: 1 - Tang 

November 04, 2014 Board of Supervisors - FINALLY PASSED 

Ayes: 10 -Avalos, Breed, Campos, Chiu, Cohen, Farrell, Kim, Mar, Wiener and 
Yee 
Noes: 1 - Tang 

File No. 141000 I hereby certify that the foregoing 
Ordinance was FINALLY PASSED on 
11/4/2014 by the Board of Supervisors of 
the City and County of San Francisco. 

City and County of San Francisco Page4 Printed at 2:59 pm on 1115114 
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Executive Summary 

Conditional Use 
HEARING DATE: JANUARY 14, 2016 

 
Date: January 4, 2016 
Case No.: 2015-006317CUA 
Project Address: 518 CASTRO STREET 
Zoning: Castro Street Neighborhood Commercial District (NCD) 
 40-X Height and Bulk District 
Block/Lot: 2695/002 
Project Sponsor: Dale Gluth 
 518 Castro Street 
 San Francisco, CA  94114 
Staff Contact: Veronica Flores – (415) 575-9173 
 veronica.flores@sfgov.org   
Recommendation: Approval with Conditions 

 

PROJECT DESCRIPTION 
The project sponsor proposes to relocate an existing phamacy d.b.a. "Aids Health Foundation (AHF) 
Pharmacy” from its present location at 4071 18th Street to the project site at 518 Castro Street. The business 
is being displaced from its current location to provide centrally located services for clientele. Between the 
hours of 9:00AM to 7:00PM Mondays through Fridays and 9:00AM to 12:00PM on Saturdays, the business 
would fill prescriptions for its clientele. Products are exclusively pharmaceutical.  The project also 
includes interior tenant improvements and minor alterations to the existing awning. 
 

SITE DESCRIPTION AND PRESENT USE 
The project is located on the west side of Castro Street, between 18th and 19th Street, Block 2695, Lot 002. 
The subject property is located within the Castro Street Neighborhood Commercial District ("NCD") and 
the 40-X Height and Bulk District. The property is developed with a two-story mixed-use building, with 
tenants including three retail stores on the ground level and two residential units on the second level. The 
pharmacy will be relocating to a portion of 518 Castro Street that is currently vacant. 
 

SURROUNDING PROPERTIES AND NEIGHBORHOOD 
The area surrounding the project site is mixed-use in character. A variety of commercial establishments 
are located within ground floor storefronts in the Castro Street NCD, including restaurants, bars, apparel 
stores, convenience stores, and other types of retailers. Buildings in the vicinity typically range from two 
to three stories in height. Upper floors of buildings are generally occupied by offices or residential units. 
 
Of the approximate 43 commercial establishments within 300 feet of the subject property, there are 
approximately 7 formula retail establishments, including Walgreens, Bank of America, Wells Fargo, 
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Starbucks, and State Farm, amounting to about 16% formula retail. The subject project would relocate an 
existing formula retail establishment maintaining the formula retail concentration. 
 

ENVIRONMENTAL REVIEW  
The Project is not considered a project under CEQA Guidelines Sections 15060(c) and 15378 because there 
is no direct or indirect physical change in the environment. 
 

HEARING NOTIFICATION 

TYPE REQUIRED 
PERIOD 

REQUIRED 
NOTICE DATE 

ACTUAL 
NOTICE DATE 

ACTUAL 
PERIOD 

Classified News Ad 20 days December 25, 2015 December 23, 2015 22 days 

Posted Notice 20 days December 25, 2015 December 23, 2015 22 days 

Mailed Notice 10 days December 25, 2015 December 24, 2015 21 days 
 
The proposal requires a Section 312-neighborhood notification, which was conducted in conjunction with 
the conditional use authorization process. 
 

PUBLIC COMMENT 
 To date, the Department has received five communications in support from the following: 

o Tyler Deutscher, General Manager of Knobs Retail and Outfit Castro, 
o Curtis Moore, Executive Director of Bay Area Young Positives,  
o Marsha Martin, Director of Get Screened Oakland,  
o Glenn-Milo Santos, Department of Public Health, and 
o Kaushik Roy, Executive Director of Shanti Project. 

 
 Additionally, the Project Sponsor submitted a petition in support of the project relocation from 

4071 18th Street to 518 Castro Street to consolidate medical and pharmacy services in one location. 
This petition included 32 signatures. 
 

 To date, the Department has received three communications in opposition to the project from the 
following: 

o Castro/Upper Market Community Benefit District, 
o Jim Manning, community member, and 
o Gary Weiss, board member of the Duboce Triangle Neighborhood Association (DTNA) 

and a member of the Upper Market Alliance (UMA). 
 

 The Project Sponsor also conducted a brief survey inquiring patrons if they had a choice, would 
they prefer to receive medical and pharmacy services in one location. There were a total of 224 
responses, broken down as follows: 

o Yes = 153 or about 68% 
o No = 18 or about 8% 
o No Preference / Don’t Care = 37 or about 17% 
o Incomplete = 16 or about 7% 
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ISSUES AND OTHER CONSIDERATIONS 
 The Planning Department has adopted new legislation regarding Formula Retail 

establishments in the City, which expands the Citywide definition of formula retail to include 
business that have 11 or more outlets worldwide, to include businesses that are at least 50% 
owned by a formula retail businesses and in any of the following land use categories: Limited 
Financial Service, Fringe Financial Service, Business and Professional Service, Personal Services, 
Massage Establishment and Tobacco Paraphernalia Establishment, which were not previously 
included in the City’s formula retail definition. The proposed establishment is considered a 
formula retail use with approximately 37 locations internationally. 

 
 Formula retail findings are included in the Draft Motion for the Commission to consider. 

 
 The project site is within the Castro Street Historic District. Updated signs will be reviewed for 

consistency with existing conditions and designed in a sensitive manner to respect the 
architecture. 
 

 The project would relocate an existing formula retail pharmacy from a nearby location, and 
would not result in a net increase in the number of formula retail establishments in the area. Of 
the approximate 43 commercial establishments within 300 feet of the subject property, there are 
approximately 7 formula retail establishments, including Walgreens, Bank of America, Wells 
Fargo, Starbucks, and State Farm, amounting to about 16% formula retail. 

 
 The only similar uses in the vicinity include Walgreens and the existing Aids Health Foundation 

(AHF) Pharmacy currently located at 4071 18th Street. The proposal involves closing down the 
AHF Pharmacy at the 18th Street location and replacing it with this new location at 518 Castro 
Street. There will be no net change in Formula Retail, or in similar uses. There is currently a 
vacant retail portion at 518 Castro Street. 

 

REQUIRED COMMISSION ACTION 
In order for the project to proceed, the Commission must grant conditional use authorization to allow the 
change of use to a Formula Retail pharmacy within the Castro Street NCD, pursuant to Planning Code 
Sections 303.1, 703.3, and 703.4. 
 

BASIS FOR RECOMMENDATION 
 The project promotes the continued operation of an established business, and contributes to the 

viability of the overall Castro Street NCD. 
 The project would not displace an existing retail tenant providing convenience goods and 

services to the neighborhood, and would not result in a net increase in the number of pharmacies 
in the area. 

 The business is currently operating at 4071 18th Street around the corner from the subject property 
and is therefore desirable for, and compatible with the surrounding neighborhood.  

 The project would result in no net change in the number of Formula Retail services in the vicinity. 
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 The project would provide centrally located services for its patrons. 
 The project meets all applicable requirements of the Planning Code. 

 

RECOMMENDATION: Approval with Conditions 

Attachments: 
Block Book Map  
Sanborn Map 
Aerial Photographs  
Public Correspondence (see also Project Sponsor Submittal) 
Project Sponsor Submittal, including: 
 Application 
 Reduced Plans 
 Letter in Support 
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Attachment Checklist 
 

 

 Executive Summary   Project sponsor submittal 

 Draft Motion    Drawings: Existing Conditions  

 Environmental Determination    Check for legibility 

 Zoning District Map   Drawings: Proposed Project    

  Height & Bulk Map    Check for legibility 

 Parcel Map   3-D Renderings (new construction or 
significant addition) 

 Sanborn Map     Check for legibility 

 Aerial Photo   Wireless Telecommunications Materials 

 Context Photos     Health Dept. review of RF levels 

 Site Photos     RF Report 

      Community Meeting Notice 

    Housing Documents 

      Inclusionary Affordable Housing 
Program:  Affidavit for Compliance 

     
 

 

Exhibits above marked with an “X” are included in this packet  VAF _______ 

 Planner's Initials 

 

 
VF:  I:\Cases\2015\2015-006317CUA - 518 Castro St\2015-006317CUA_518 Castro St_ExecSummary.doc 
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www.sfplanning.org 

 

 

 
Subject to: (Select only if applicable) 

  Affordable Housing (Sec. 415) 

  Jobs Housing Linkage Program (Sec. 413) 

  Downtown Park Fee (Sec. 412) 

 

  First Source Hiring (Admin. Code) 

  Child Care Requirement (Sec. 414) 

  Other 

 
 

Planning Commission Draft Motion 
HEARING DATE: JANUARY 14, 2016 

 
Date: January 4, 2016 
Case No.: 2015-006317CUA 
Project Address: 518 CASTRO STREET 
Zoning: Castro Street Neighborhood Commercial District (NCD) 
 40-X Height and Bulk District 
Block/Lot: 2695/002 
Project Sponsor: Dale Gluth 
 518 Castro Street 
 San Francisco, CA  94114 
Staff Contact: Veronica Flores – (415) 575-9173 
 veronica.flores@sfgov.org  
Recommendation: Approval with Conditions 
 

 
 
ADOPTING FINDINGS RELATING TO THE APPROVAL OF CONDITIONAL USE 
AUTHORIZATION PURSUANT TO SECTIONS 303.1, 703.3, and 704.4 OF THE PLANNING CODE 
TO ALLOW A CHANGE OF USE TO A FORMULA RETAIL PHARMACY WITHIN THE CASTRO 
STREET NEIGHBORHOOD COMMERCIAL DISTRICT (NCD) AND A 40-X HEIGHT AND BULK 
DISTRICT. 
 
PREAMBLE 
On May 20, 2015, Dale Gluth (hereinafter “Project Sponsor”) filed an application with the Planning 
Department (hereinafter “Department”) for Conditional Use Authorization under Planning Code Sections 
303.1, 703.3, and 703.4 to allow a change of use to allow a Formula Retail pharmacy within the Castro 
Street Neighborhood Commercial District and a 40-X Height and Bulk District. 
 
On January 14, 2016, the San Francisco Planning Commission (hereinafter “Commission”) conducted a 
duly noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2015-
006317CUA. 
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CASE NO. 2015-006317CUA 
518 Castro Street 

The Project is not considered a project under CEQA Guidelines Sections 15060(c) and 15378 because there 
is no direct or indirect physical change in the environment. 
 
The Commission has heard and considered the testimony presented to it at the public hearing and has 
further considered written materials and oral testimony presented on behalf of the applicant, Department 
staff, and other interested parties. 
 
MOVED, that the Commission hereby authorizes the Conditional Use requested in Application No. 2015-
006317CUA, subject to the conditions contained in “EXHIBIT A” of this motion, based on the following 
findings: 
 
FINDINGS 
Having reviewed the materials identified in the preamble above, and having heard all testimony and 
arguments, this Commission finds, concludes, and determines as follows: 
 

1. The above recitals are accurate and constitute findings of this Commission. 
 

2. Site Description and Present Use.  The project is located on the west side of Castro Street, 
between 18th and 19th Street, Block 2695, Lot 002. The subject property is located within the Castro 
Street Neighborhood Commercial District ("NCD") and the 40-X Height and Bulk District. The 
property is developed with a two-story mixed-use building, with tenants including three retail 
stores on the ground level and two residential units on the second level. The pharmacy will be 
relocating to a portion of 518 Castro Street that is currently vacant. 

 
3. Surrounding Properties and Neighborhood.  The area surrounding the project site is mixed-use 

in character. A variety of commercial establishments are located within ground floor storefronts 
in the Castro Street NCD, including restaurants, bars, apparel stores, convenience stores, and 
other types of retailers. Buildings in the vicinity typically range from two to three stories in 
height. Upper floors of buildings are generally occupied by offices or residential units. 

 
Of the approximate 43 commercial establishments within 300 feet of the subject property, there 
are approximately 7 formula retail establishments, including Walgreens, Bank of America, Wells 
Fargo, Starbucks, and State Farm, amounting to about 16% formula retail. The subject project 
would relocate an existing formula retail establishment maintaining the formula retail 
concentration. 

 
4. Project Description.  The project sponsor proposes to relocate an existing phamacy d.b.a. "Aids 

Health Foundatin (AHF) Pharmacy” from its present location at 4071 18th Street to the project site 
at 518 Castro Street. The business is being displaced from its current location to provide centrally 
located services for clientele. Between the hours of 9:00AM to 7:00PM Mondays through Fridays 
and 9:00AM to 12:00PM on Saturdays, the business would fill prescriptions for its clientele. 
Products are exclusively pharmaceutical. The existing clinic is separate from the pharmacy sales 
and consultant area, approximately 68 linear feet from the front door. The project also includes 
interior tenant improvements and minor alterations to the existing awning. 
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CASE NO. 2015-006317CUA 
518 Castro Street 

 
At its current location at 4071 18th Street, the AHF Pharmacy serves approximately 1,300 clients. A 
slight increase in demand is anticipated in the new location given the combination of the 
pharmacy and clinic into one location. 

 
The proposal requires a change of use and Section 312-neighborhood notification was conducted 
in conjunction with the Conditional Use Authorization process. The proposed use is a 
neighborhood-serving use.   
 
The proposed pharmacy consists of 15 employees, with three vacancies. The majority of 
employees live in the immediate surrounding area and take transit to get to work. Only one 
employee commutes using their personal car on the days they are not dropped off to work.  The 
subject site is well served by public transit so that potential customers should not adversely affect 
the traffic flow.  

 
5. Public Comment.   

 To date, the Department has received five communications in support from the following: 
o Tyler Deutscher, General Manager of Knobs Retail and Outfit Castro, 
o Curtis Moore, Executive Director of Bay Area Young Positives,  
o Marsha Martin, Director of Get Screened Oakland,  
o Glenn-Milo Santos, Department of Public Health, and 
o Kaushik Roy, Executive Director of Shanti Project. 

 
 Additionally, the Project Sponsor submitted a petition in support of the project relocation 

from 4071 18th Street to 518 Castro Street to consolidate medical and pharmacy services in one 
location. This petition included 32 signatures. 

 
 To date, the Department has received three communications in opposition to the project from 

the following: 
o Castro/Upper Market Community Benefit District, 
o Jim Manning, community member, and 
o Gary Weiss, board member of the Duboce Triangle Neighborhood Association 

(DTNA) and a member of the Upper Market Alliance (UMA). 
 

 The Project Sponsor also conducted a brief survey inquiring patrons if they had a choice, 
would they prefer to receive medical and pharmacy services in one location. There were a 
total of 224 responses, broken down as follows: 

o Yes = 153 or about 68% 
o No = 18 or about 8% 
o No Preference / Don’t Care = 37 or about 17% 
o Incomplete = 16 or about 7% 

 
6. Planning Code Compliance:  The Commission finds that the Project  is consistent with the 

relevant provisions of the Planning Code in the following manner: 
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CASE NO. 2015-006317CUA 
518 Castro Street 

 
A. Formula Retail. Planning Code Section 703.3 provides additional criteria for the Planning 

Commission to consider when considering any discretionary review pursuant Section 703.3, 
Formula Retail Uses: 

 
a. The existing concentrations of formula retail uses within the district. 

 
Of the 43 lots with a 300’ vicinity of the subject property, 7 are Formula Retail for a total of about 
16%. This comprises about 443 linear feet of street frontage, or 22%, of the street frontage within                                                                                                                          
the 300’ vicinity of the subject property. One of these Formula Retail uses is the existing AHF 
Pharmacy located at 4071 18th Street. 
 

b. The availability of other similar retail uses within the district. 
 
The only similar uses in the vicinity include Walgreens and the existing Aids Health Foundation 
(AHF) Pharmacy currently located at 4071 18th Street. The proposal involves closing down the 
AHF Pharmacy at the 18th Street location and replacing it with this new location at 518 Castro 
Street. There will be no net change in Formula Retail, or in similar uses. There is currently a 
vacant retail portion at 518 Castro Street. 

 
c. The compatibility of the proposed formula retail use with the existing architectural and 

aesthetic character of the district. 
 
There are no storefront changes proposed for project except for minor alterations to the existing 
awning. The existing storefront meets the transparency and sign standards. 
 
Commercial businesses in the Castro Street Neighborhood Commercial District “include a number 
of gay-oriented bars and restaurants, as well as several specialty clothing and gift stores” as 
described in Planning Code Section 715(a). The proposed project, which focuses on health issues 
impacting the gay community, is compatible with those uses. 
 

d. The existing retail vacancy rates within the district. 
 
There are currently two (2) vacant lots within a 300’ vicinity of the subject property. This 
comprises about 5% of the lineal footage within the 300’ vicinity of the subject property. There are 
approximately six (6) vacancies within the immediate Castro/Upper Market Street neighborhood. 
 
In consolidating its pharmacy and clinic, AHF will be creating one (1) additional vacancy in the 
neighborhood. This vacancy, however, is within close proximity of the 18th and Castro Streets, 
which is easily accessible via foot traffic and transit. The landlord has already received inquiries 
regarding future occupancy and has no concern regarding the ability to rent the space and 
eliminating any prolonged vacancy as a result of the AHF consolidation. 
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CASE NO. 2015-006317CUA 
518 Castro Street 

e. The existing mix of Citywide-serving retail uses and neighborhood-serving retail uses 
within the district. 
 
Daily Needs: There are currently 33 daily needs-businesses within a 300’ vicinity of the subject 
property. This comprises about 1,953 linear feet, or 89%, of the street frontage within 300’ 
vicinity of the subject property. This is also about 19% of the number of storefronts in this same 
area. 
 
Citywide Services: There are currently eight (8) citywide-businesses within a 300’ vicinity of the 
subject property. This comprises about 243 linear feet, or 11%, of the street frontage within 300’ 
vicinity of the subject property. This is also about 77% of the number of storefronts in this same 
area. 

 
f. Additional data and analysis set forth in the Performance-Based Design Guidelines 

adopted by the Planning Commission. 
 
Of the approximate 43 commercial establishments within 300 feet of the subject property, there are 
approximately 7 formula retail establishments, including Walgreens, Bank of America, Wells 
Fargo, Starbucks, and State Farm, amounting to about 16% formula retail. The subject project 
would relocate an existing formula retail establishment maintaining the formula retail 
concentration.  

 
Table 1. Ground Floor Frontage Breakdown per Land Use within 300’ Vicinity of Subject Property1 

LAND USE TYPE 

 
STREET FRONTAGE 

TOTAL (FEET) 
 

STREET FRONTAGE 
PERCENTAGE (%) 

Animal Hospital  0 0.00% 

Financial Services  236 9.96% 

Institutional  0 0.00% 

Limited-Restaurant 86 3.63% 

Liquor Store 0 0.00% 

Medical Service 0 0.00% 

Movie Theater 0 0.00% 

Personal Service 546 23.04% 

Professional Service 213 8.99% 

Restaurant 104 4.39% 

Retail 1011 42.66% 

Vacant  174 7.34% 

Total 2370 100.00% 

                                                
1 The Ground Floor Frontage Breakdown per Land Use within 300’ Vicinity of Subject Property table was developed using data 

collected by the project sponsor and reviewed by Planning Department Staff in 2015. 
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g. For formula retail uses of 20,000 square feet or more, except for General or Specialty 

Grocery stores as defined in Articles 2, 7, 8 of this Code, the contents of an economic 
impact study prepared pursuant to Section 303(i) of the Planning Code. 
 
As the subject retail use is less than 20,000 square feet, an economic impact study is not required 
for this project. 

 
B. Use Size.  Planning Code Section 715.21 permits use sizes up to 1,999 square feet, with a 

Conditional Use Authorization required for use sizes of 2,000 square feet and above, as 
defined by Planning Code Section 790.130.   
 
The proposed use size of the pharmacy is 1,232.  

 

C. Outdoor Activity.  Planning Code Section 721.24 permits Outdoor Activity Areas in front of 
building, with a Conditional Use Authorization required if located anywhere else, as defined 
by Planning Code Section 790.70.   
 
The Project Sponsor does not intend to establish an outdoor activity area. 

 
D. Hours of Operation.  Planning Code Section 715.27 permits hours of operation from 6:00AM 

to 2:00AM, with a Conditional Use Authorization required for maintaining hours of 
operation from 2:00AM to 6:00AM, as defined by Planning Code Section 790.48.   
 
The current hours of operation for the business are 9:00AM to 7:00PM Mondays through Fridays and 
9:00AM to 12:00PM on Saturdays. 

 
E. Rear Yard Requirement in the Castro Street NCD.  Planning Code Section 134 states that the 

minimum rear yard depth shall be equal to 25 percent of the total depth of a lot in which it is 
situated, but in no case less than 15 feet.   

 
The proposal does not include any structural expansion. 

 
F. Parking.  Planning Code Section 715.22 does not require off-street parking for commercial 

uses if occupied floor area is less than 5,000 square feet.   
 

The Subject Property does not propose any off-street parking. 
 

G. Street Frontage in Neighborhood Commercial Districts.  Section 145.1 of the Planning Code 
requires that within NC Districts space for active uses shall be provided within the first 25 
feet of building depth on the ground floor and 15 feet on floors above from any facade facing 
a street at least 30 feet in width.  In addition, the floors of street-fronting interior spaces 
housing non-residential active uses and lobbies shall be as close as possible to the level of the 
adjacent sidewalk at the principal entrance to these spaces.  Frontages with active uses that 
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must be fenestrated with transparent windows and doorways for no less than 60 percent of 
the street frontage at the ground level and allow visibility to the inside of the building. The 
use of dark or mirrored glass shall not count towards the required transparent area. Any 
decorative railings or grillwork, other than wire mesh, which is placed in front of or behind 
ground floor windows, shall be at least 75 percent open to perpendicular view. Rolling or 
sliding security gates shall consist of open grillwork rather than solid material, so as to 
provide visual interest to pedestrians when the gates are closed, and to permit light to pass 
through mostly unobstructed. Gates, when both open and folded or rolled as well as the gate 
mechanism, shall be recessed within, or laid flush with, the building facade. 

 
The subject commercial space has approximately 16 feet 5 inches of frontage on Castro Street with 
almost 100% devoted to either the business entrance or window space.  The windows are clear and 
unobstructed.  There are no changes proposed to the commercial frontage. 

 
H. Signage.  Any proposed signage will be subject to the review and approval of the Planning 

Department per Article 6 of the Planning Code.  
 

The Project Sponsor does not seek any storefront changes. The proposal seeks to maintain the existing 
awning, which will be updated to include the pharmacy on it. Updated signs will be designed in a 
sensitive manner to respect the architecture. 

 
7. Planning Code Section 303 establishes criteria for the Planning Commission to consider when 

reviewing applications for Conditional Use approval.  On balance, the project does comply with 
said criteria in that: 

 
A. The proposed new uses and building, at the size and intensity contemplated and at the 

proposed location, will provide a development that is necessary or desirable, and compatible 
with, the neighborhood or the community. 

 
The size of the proposed use is in keeping with other storefronts on the block face.  The proposed change 
of use will not impact traffic or parking in the District because it is a service that already exists in the 
District within 300 feet from the subject property. This will complement the mix of goods and services 
currently available in the district and contribute to the economic vitality of the neighborhood by 
removing a vacant storefront.  

 
B. The proposed project will not be detrimental to the health, safety, convenience or general 

welfare of persons residing or working in the vicinity.  There are no features of the project 
that could be detrimental to the health, safety or convenience of those residing or working 
the area, in that:  

 
i. Nature of proposed site, including its size and shape, and the proposed size, shape and 

arrangement of structures;  
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The height and bulk of the existing building will remain the same and will not alter the existing 
appearance or character of the project vicinity. The proposed work will not affect the building 
envelope. 

 
ii. The accessibility and traffic patterns for persons and vehicles, the type and volume of 

such traffic, and the adequacy of proposed off-street parking and loading;  
 

The Planning Code does not require parking or loading for a 1,232 square feet retail use. The 
proposal relies on foot traffic and does not require off street parking and loading. The Muni Castro 
Street Station is around the corner on Castro and Market Streets, and is served by the L-Taraval, 
M-Ocean View, and K-Ingleside/T-Third Street lines. The project site is also accessible by bus 
lines 24, 33, 35, and 37. The proposed use is designed to meet the needs of the immediate 
neighborhood and should not generate significant amounts of vehicular trips from the immediate 
neighborhood or citywide. 

 
iii. The safeguards afforded to prevent noxious or offensive emissions such as noise, glare, 

dust and odor;  
 

The project would operate a non-project pharmacy in an existing retail storefront. The operation of 
the pharmacy and clinic would comply with all San Francisco Building and Health and Safety 
Code requirements. The proposed will not result in any noxious or offensive emissions. 

 
iv. Treatment given, as appropriate, to such aspects as landscaping, screening, open spaces, 

parking and loading areas, service areas, lighting and signs;  
 

The proposed project would maintain the existing entrance and make minor modifications to the 
existing awning. The project does not require parking or new loading. Deliveries will be made 
twice a week and utilize the loading zone directly in front of the store for about ten minutes for 
each delivery. The project’s storefront design and signage will be sensitive to the historical context 
of the existing building. 

 
C. That the use as proposed will comply with the applicable provisions of the Planning Code 

and will not adversely affect the General Plan. 
 

The Project complies with all relevant requirements and standards of the Planning Code and is 
consistent with objectives and policies of the General Plan as detailed below. 

 
D. That the use as proposed would provide development that is in conformity with the purpose 

of the applicable Neighborhood Commercial District. 
 

The proposed project is consistent with the stated purposed of the Castro Street NCD in that the 
intended use is located at the ground floor, will provide a compatible convenience service for the 
immediately surrounding neighborhoods during daytime hours.  
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8. General Plan Compliance.  The Project is, on balance, consistent with the following Objectives 
and Policies of the General Plan: 

 
COMMERCE AND INDUSTRY 
Objectives and Policies 

 
OBJECTIVE 1: 
MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE 
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT. 
 
Policy 1.1: 
Encourage development which provides substantial net benefits and minimizes undesirable 
consequences.  Discourage development that has substantial undesirable consequences that 
cannot be mitigated. 
 
Policy 1.2: 
Assure that all commercial and industrial uses meet minimum, reasonable performance 
standards. 
 
Policy 1.3: 
Locate commercial and industrial activities according to a generalized commercial and industrial 
land use plan. 
 
The proposed development will provide desirable goods and services to the neighborhood and will provide 
resident employment opportunities to those in the community. The Project Site is located within a 
Neighborhood Commercial District and is thus consistent with activities in the commercial land use plan. 
 
OBJECTIVE 2: 
MAINTAIN AND ENHANCE A SOUND AND DIVERSE ECONOMIC BASE AND FISCAL 
STRUCTURE FOR THE CITY. 
 
Policy 2.1: 
Seek to retain existing commercial and industrial activity and to attract new such activity to the 
City. 
 
The Project will retain an existing commercial activity and will enhance the diverse economic base of the 
City.  
 
OBJECTIVE 6: 
MAINTAIN AND STRENGTHEN VIABLE NEIGHBORHOOD COMMERCIAL AREAS EASILY 
ACCESSIBLE TO CITY RESIDENTS. 
 
Policy 6.1: 
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Ensure and encourage the retention and provision of neighborhood-serving goods and services in 
the city’s neighborhood commercial districts, while recognizing and encouraging diversity 
among the districts.   
 
No commercial tenant would be displaced and the project would not prevent the district from achieving 
optimal diversity in the types of goods and services available in the neighborhood. 
 
The following guidelines, in addition to others in this objective for neighborhood commercial 
districts, should be employed in the development of overall district zoning controls as well as in 
the review of individual permit applications, which require case-by-case review and City 
Planning Commission approval. Pertinent guidelines may be applied as conditions of approval of 
individual permit applications. In general, uses should be encouraged which meet the guidelines; 
conversely, uses should be discouraged which do not. 
 
Policy 6.2: 
Promote economically vital neighborhood commercial districts which foster small business 
enterprises and entrepreneurship and which are responsive to the economic and technological 
innovation in the marketplace and society. 
 
Policy 6.7: 
Promote high quality urban design on commercial streets. 
 
Policy 6.8: 
Preserve historically and/or architecturally important buildings or groups of buildings in 
neighborhood commercial districts. 
 
Policy 6.10: 
Promote neighborhood commercial revitalization, including community-based and other 
economic development efforts where feasible. 

 
9. Planning Code Section 101.1(b) establishes eight priority-planning policies and requires review 

of permits for consistency with said policies.  On balance, the project does comply with said 
policies in that:  

 
A. That existing neighborhood-serving retail uses be preserved and enhanced and future 

opportunities for resident employment in and ownership of such businesses be enhanced.  
 

The proposal would enhance the district by preserving existing specialty and health services in the 
District and enhancing these services by relocating to a central location in upgraded facilities.  The 
business may create three more employment opportunities for the community to fill the staff vacancies.  
The proposed alterations are within the existing building footprint. 

 
B. That existing housing and neighborhood character be conserved and protected in order to 

preserve the cultural and economic diversity of our neighborhoods. 
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The existing units in the surrounding neighborhood, including those at the second level of the 
property, would not be adversely affected. The proposal includes maintaining the same hours of 
operation as the 4071 18th Street location. 

 
C. That the City's supply of affordable housing be preserved and enhanced,  

 
The project will not affect the City’s affordable housing supply as there are not residential uses at this 
site. 

 
D. That commuter traffic not impede MUNI transit service or overburden our streets or 

neighborhood parking.  
 

The site is on Castro Street and is well served by transit.  It is presumable that the employees would 
commute by transit thereby mitigating possible effects on street parking. The Muni Castro Street 
Station is around the corner on Castro and Market Streets, and is served by the L-Taraval, M-Ocean 
View, and K-Ingleside/T-Third Street lines. The proposed use is designed to meet the needs of the 
immediate neighborhood and should not generate significant amounts of vehicular trips from the 
immediate neighborhood or citywide. 

 
E. That a diverse economic base be maintained by protecting our industrial and service sectors 

from displacement due to commercial office development, and that future opportunities for 
resident employment and ownership in these sectors be enhanced. 

 
The Project will not displace any service or industry establishment. The project will not affect 
industrial or service sector uses or related employment opportunities. Ownership of industrial or 
service sector businesses will not be affected by this project. 

 
F. That the City achieve the greatest possible preparedness to protect against injury and loss of 

life in an earthquake. 
 

The Project is designed and will be constructed to conform to the structural and seismic safety 
requirements of the City Building Code. This proposal will not impact the property’s ability to 
withstand an earthquake. 

 
G. That landmarks and historic buildings be preserved.  

 
There will be no negative impact on any landmarks or historic buildings. 

 
H. That our parks and open space and their access to sunlight and vistas be protected from 

development.  
 

The project will have no negative impact on existing parks and open spaces. The Project does not have 
an impact on open spaces. 
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10. The Project is consistent with and would promote the general and specific purposes of the Code 

provided under Section 101.1(b) in that, as designed, the Project would contribute to the character 
and stability of the neighborhood and would constitute a beneficial development.  

 
11. The Commission hereby finds that approval of the Conditional Use authorization would promote 

the health, safety and welfare of the City. 
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DECISION 

That based upon the Record, the submissions by the Applicant, the staff of the Department and other 
interested parties, the oral testimony presented to this Commission at the public hearings, and all other 
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use 
Application No. 2015-006317CUA subject to the following conditions attached hereto as “EXHIBIT A” in 
general conformance with plans on file, dated November 12, 2013, and stamped “EXHIBIT B”, which is 
incorporated herein by reference as though fully set forth. 
 
APPEAL AND EFFECTIVE DATE OF MOTION:  Any aggrieved person may appeal this Conditional 
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No. 
XXXXX. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the 
Board of Supervisors.  For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102. 
 
Protest of Fee or Exaction:  You may protest any fee or exaction subject to Government Code Section 
66000 that is imposed as a condition of approval by following the procedures set forth in Government 
Code Section 66020.  The protest must satisfy the requirements of Government Code Section 66020(a) and 
must be filed within 90 days of the date of the first approval or conditional approval of the development 
referencing the challenged fee or exaction.  For purposes of Government Code Section 66020, the date of 
imposition of the fee shall be the date of the earliest discretionary approval by the City of the subject 
development.   
 
If the City has not previously given Notice of an earlier discretionary approval of the project, the 
Planning Commission’s adoption of this Motion, Resolution, Discretionary Review Action or the Zoning 
Administrator’s Variance Decision Letter constitutes the approval or conditional approval of the 
development and the City hereby gives NOTICE that the 90-day protest period under Government Code 
Section 66020 has begun.  If the City has already given Notice that the 90-day approval period has begun 
for the subject development, then this document does not re-commence the 90-day approval period. 
 
I hereby certify that the Planning Commission ADOPTED the foregoing Motion on January 14, 2016. 
 
 
Jonas P. Ionin 
Commission Secretary 
 
 
AYES:   
 
NAYS:   
 
ABSENT:   
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ADOPTED: January 14, 2016 
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EXHIBIT A 
AUTHORIZATION 
This authorization is for a conditional use to allow a Formula Retail Pharmacy (d.b.a. AIDS Health 
Foundation (AHF) Pharmacy) located at 518 Castro Street, Block 2586, Lot 002 pursuant to Planning 
Code Sections 303.1, 703.3, and 703.4 within the Castro Street Neighborhood Commercial District and a 
40-X Height and Bulk District; in general conformance with plans, dated November 12, 2013, and 
stamped “EXHIBIT B” included in the docket for Case No. 2015-006317CUA and subject to conditions of 
approval reviewed and approved by the Commission on January 14, 2016 under Motion No. XXXXX.  
This authorization and the conditions contained herein run with the property and not with a particular 
Project Sponsor, business, or operator. 
 
RECORDATION OF CONDITIONS OF APPROVAL 
Prior to the issuance of the building permit or commencement of use for the Project the Zoning 
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder 
of the City and County of San Francisco for the subject property.  This Notice shall state that the project is 
subject to the conditions of approval contained herein and reviewed and approved by the Planning 
Commission on January 14, 2016 under Motion No. XXXXX. 
 
PRINTING OF CONDITIONS OF APPROVAL ON PLANS 
The conditions of approval under the 'Exhibit A' of this Planning Commission Motion No. XXXXX shall 
be reproduced on the Index Sheet of construction plans submitted with the Site or Building permit 
application for the Project.  The Index Sheet of the construction plans shall reference to the Conditional 
Use authorization and any subsequent amendments or modifications.    
 
SEVERABILITY 
The Project shall comply with all applicable City codes and requirements.  If any clause, sentence, section 
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not 
affect or impair other remaining clauses, sentences, or sections of these conditions.  This decision conveys 
no right to construct, or to receive a building permit.  “Project Sponsor” shall include any subsequent 
responsible party. 
 
CHANGES AND MODIFICATIONS   
Changes to the approved plans may be approved administratively by the Zoning Administrator.  
Significant changes and modifications of conditions shall require Planning Commission approval of a 
new Conditional Use authorization.  
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Conditions of Approval, Compliance, Monitoring, and Reporting 
PERFORMANCE 

1. Validity. The authorization and right vested by virtue of this action is valid for three (3) years 
from the effective date of the Motion. The Department of Building Inspection shall have issued a 
Building Permit or Site Permit to construct the project and/or commence the approved use within 
this three-year period. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-planning.org 
 

2. Expiration and Renewal. Should a Building or Site Permit be sought after the three (3) year 
period has lapsed, the project sponsor must seek a renewal of this Authorization by filing an 
application for an amendment to the original Authorization or a new application for 
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit 
application, the Commission shall conduct a public hearing in order to consider the revocation of 
the Authorization. Should the Commission not revoke the Authorization following the closure of 
the public hearing, the Commission shall determine the extension of time for the continued 
validity of the Authorization. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-planning.org 
 

3. Diligent pursuit. Once a site or Building Permit has been issued, construction must commence 
within the timeframe required by the Department of Building Inspection and be continued 
diligently to completion. Failure to do so shall be grounds for the Commission to consider 
revoking the approval if more than three (3) years have passed since this Authorization was 
approved. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-planning.org 
 

4. Extension. All time limits in the preceding three paragraphs may be extended at the discretion of 
the Zoning Administrator where implementation of the project is delayed by a public agency, an 
appeal or a legal challenge and only by the length of time for which such public agency, appeal or 
challenge has caused delay. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-planning.org 
 

5. Conformity with Current Law. No application for Building Permit, Site Permit, or other 
entitlement shall be approved unless it complies with all applicable provisions of City Codes in 
effect at the time of such approval. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-planning.org 
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DESIGN 
6. Garbage, composting and recycling storage.  Space for the collection and storage of garbage, 

composting, and recycling shall be provided within enclosed areas on the property and clearly 
labeled and illustrated on the architectural addenda.  Space for the collection and storage of 
recyclable and compostable materials that meets the size, location, accessibility and other 
standards specified by the San Francisco Recycling Program shall be provided at the ground level 
of the buildings.   
For information about compliance, contact the Case Planner, Planning Department at 415-558-6378, 
www.sf-planning.org . 

 
MONITORING 

7. Enforcement.  Violation of any of the Planning Department conditions of approval contained in 
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject 
to the enforcement procedures and administrative penalties set forth under Planning Code 
Section 176 or Section 176.1.  The Planning Department may also refer the violation complaints to 
other city departments and agencies for appropriate enforcement action under their jurisdiction. 
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, 
www.sf-planning.org 

 
OPERATION 

8. Garbage, Recycling, and Composting Receptacles. Garbage, recycling, and compost containers 
shall be kept within the premises and hidden from public view, and placed outside only when 
being serviced by the disposal company.  Trash shall be contained and disposed of pursuant to 
garbage and recycling receptacles guidelines set forth by the Department of Public Works.  
For information about compliance, contact Bureau of Street Use and Mapping, Department of Public 
Works at 415-554-5810, http://sfdpw.org  
 

9. Sidewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building 
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance 
with the Department of Public Works Streets and Sidewalk Maintenance Standards.  For 
information about compliance, contact Bureau of Street Use and Mapping, Department of Public Works, 
415-695-2017,.http://sfdpw.org/  
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Planning Commission Motion XXXXX 
HEARING DATE: JANUARY 28, 2016 

 
Date: January 21, 2016 
Case No.: 2015-006317CUA 
Project Address: 518 Castro Street 
Zoning: Castro Street Neighborhood Commercial District (NCD) 
 40-X Height and Bulk District 
Block/Lot: 2695/002 
Project Sponsor: Dale Gluth 
 518 Castro Street 
 San Francisco, CA  94114 
Staff Contact: Veronica Flores – (415) 575-9173 
 veronica.flores@sfgov.org  

 
 
ADOPTING FINDINGS RELATING TO THE DISAPPROVAL OF CONDITIONAL USE 
AUTHORIZATION PURSUANT TO SECTIONS 303.1, 703.3, AND 704.4 OF THE PLANNING CODE 
TO ALLOW A CHANGE OF USE TO A FORMULA RETAIL PHARMACY WITHIN THE CASTRO 
STREET NEIGHBORHOOD COMMERCIAL DISTRICT (NCD) AND A 40-X HEIGHT AND BULK 
DISTRICT. 
 
 
PREAMBLE 
On May 20, 2015, Dale Gluth (hereinafter “Project Sponsor”) filed an application with the Planning 
Department (hereinafter “Department”) for Conditional Use Authorization under Planning Code Sections 
303.1, 703.3, and 703.4 to allow a change of use to allow a Formula Retail pharmacy within the Castro 
Street Neighborhood Commercial District and a 40-X Height and Bulk District (“Project”). 
 
On January 14, 2016, the San Francisco Planning Commission (hereinafter “Commission”) conducted a 
duly noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2015-
006317CUA. 
 
The Project is not considered a project requiring review under CEQA Guidelines Sections 15060(c) and 
15378 because the proposed use would cause no direct or indirect physical change in the environment. 
 
The Commission has heard and considered the testimony presented to it at the public hearing and has 
further considered written materials and oral testimony presented on behalf of the applicant, Department 
staff, and other interested parties. 
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MOVED, that the Commission hereby does not authorize the Conditional Use requested in Application 
No. 2015-006317CUA, based on the following findings: 
 
FINDINGS 
Having reviewed the materials identified in the preamble above, and having heard all testimony and 
arguments, this Commission finds, concludes, and determines as follows: 
 

1. The above recitals are accurate and constitute findings of this Commission. 
 

2. Site Description and Present Use.  The Project is located on the west side of Castro Street, 
between 18th and 19th Street, Block 2695, Lot 002. The subject property is located within the Castro 
Street Neighborhood Commercial District ("NCD") and the 40-X Height and Bulk District. The 
property is developed with a two-story mixed-use building, with tenants including three retail 
stores on the ground level and two residential units on the second level. The Project sponsor 
currently operates a medical clinic at the property and proposes to relocate an existing Aids 
Healthcare Foundation (“AHF”) pharmacy to a portion of 518 Castro Street that is currently 
vacant. 

 
3. Surrounding Properties and Neighborhood.  The area surrounding the project site is mixed-use 

in character. A variety of commercial establishments are located within ground floor storefronts 
in the Castro Street NCD, including restaurants, bars, apparel stores, convenience stores, and 
other types of retailers. Buildings in the vicinity typically range from two to three stories in 
height. Upper floors of buildings are generally occupied by offices or residential units. 

 
Of the approximate 43 commercial establishments within 300 feet of the subject property, there 
are approximately 7 formula retail establishments, including Walgreens, Bank of America, Wells 
Fargo, Starbucks, and State Farm, amounting to about 16% formula retail. The subject Project 
would relocate an existing formula retail establishment. 

 
4. Project Description.  The project sponsor proposes to relocate an existing phamacy d.b.a. "Aids 

Health Foundation (AHF) Pharmacy” from its present location at 4071 18th Street to the project 
site at 518 Castro Street. The business would be relocated from its current location to provide 
centrally located services for clientele. Between the hours of 9:00AM to 7:00PM Mondays through 
Fridays and 9:00AM to 12:00PM on Saturdays, the business would fill prescriptions for its 
clientele. Products sold at the current pharmacy location are exclusively pharmaceutical. The 
existing clinic located at 518 Castro Street is separate from the proposed pharmacy sales and 
consultant area, approximately 68 linear feet from the front door. The project also includes 
interior tenant improvements and minor alterations to the existing awning. 
 
At its current location at 4071 18th Street, the AHF Pharmacy serves approximately 1,300 clients. A 
slight increase in demand is anticipated in the new location given the combination of the 
pharmacy and clinic into one location. 
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The proposal requires a change of use, and Section 312-neighborhood notification was conducted 
in conjunction with the Conditional Use Authorization process. The proposed use is a 
neighborhood-serving use.   
 
The proposed pharmacy would employ 15 employees, with three vacancies. The majority of the 
existing employees live in the immediate surrounding area and take transit to get to work. Only 
one employee commutes using their personal car on the days they are not dropped off to work.  
The subject site is well served by public transit so that potential customers should not adversely 
affect the traffic flow.  

 
5. Public Comment.   

 To date, the Department has received four communications in support from the following: 
o Tyler Deutscher, General Manager of Knobs Retail and Outfit Castro, 
o Curtis Moore, Executive Director of Bay Area Young Positives,  
o Marsha Martin, Director of Get Screened Oakland,  
o Kaushik Roy, Executive Director of Shanti Project. 

 
 Additionally, the Project Sponsor submitted a petition in support of the project relocation 

from 4071 18th Street to 518 Castro Street to consolidate medical and pharmacy services in one 
location. This petition included 32 signatures. 

 
 To date, the Department has received four communications in opposition to the project from 

the following: 
o Castro/Upper Market Community Benefit District, 
o Jim Manning, community member,  
o Gary Weiss, board member of the Duboce Triangle Neighborhood Association 

(DTNA) and a member of the Upper Market Alliance (UMA), and 
o Castro Merchants 

 
 The Project Sponsor also conducted a brief survey inquiring patrons if they had a choice, 

would they prefer to receive medical and pharmacy services in one location. There were a 
total of 224 responses, broken down as follows: 

o Yes = 153 or about 68% 
o No = 18 or about 8% 
o No Preference / Don’t Care = 37 or about 17% 
o Incomplete = 16 or about 7% 

 
6. Planning Code Compliance:  The Commission finds that the Project  is inconsistent with the 

relevant provisions of the Planning Code in the following respects: 
 

A. Formula Retail. Planning Code Section 703.3 provides additional criteria for the Planning 
Commission to consider when considering any discretionary review pursuant Section 703.3, 
Formula Retail Uses: 
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a. The existing concentrations of formula retail uses within the district. 
 
Of the 43 lots with a 300’ vicinity of the subject property, 7 are Formula Retail for a total of about 
16%. This comprises about 443 linear feet of street frontage, or 22%, of the street frontage within                                                                                                                          
the 300’ vicinity of the subject property. One of these Formula Retail uses is the existing AHF 
Pharmacy located at 4071 18th Street. 
 

b. The availability of other similar retail uses within the district. 
 
The Commission and members of the public commented that there are at least three other 
pharmacies within a one (1) block walk from the Project site, and up to eleven (11) other 
pharmacies in the Castro Street Neighborhood Commercial District, including the existing Aids 
Health Foundation (AHF) pharmacy, and pharmacies located in two other formula retail 
businesses (Walgreens and Safeway).  The existing pharmacies adequately provide the 
neighborhood’s pharmaceutical needs through formula retail outlets. 

 
c. The compatibility of the proposed formula retail use with the existing architectural and 

aesthetic character of the district. 
 
The proposal includes minor alterations to the existing awning. Members of the public expressed 
concern that this alteration was incompatible with the existing aesthetic character of the district.  
In addition, the Commission finds that the use of a ground floor retail space in this high traffic 
area of the District for an inactive (pharmacy) use is incompatible with the aesthetic of the district. 

d. The existing retail vacancy rates within the district. 
 
There are currently two (2) vacant lots within a 300’ vicinity of the subject property. This 
comprises about 5% of the lineal footage within the 300’ vicinity of the subject property. There are 
approximately six (6) vacancies within the immediate Castro/Upper Market Street neighborhood. 
 
In consolidating its pharmacy and clinic, AHF will be creating one (1) additional vacancy in the 
neighborhood. Members of the Commission expressed concerns regarding the impacts this 
potential new vacancy would have on the Castro Street Neighborhood Commercial District. 
 

e. The existing mix of Citywide-serving retail uses and neighborhood-serving retail uses 
within the district. 
 
Daily Needs: There are currently 33 daily needs-businesses within a 300’ vicinity of the subject 
property. This comprises about 1,953 linear feet, or 89%, of the street frontage within 300’ 
vicinity of the subject property. This is also about 19% of the number of storefronts in this same 
area. 
 
Citywide Services: There are currently eight (8) citywide-businesses within a 300’ vicinity of the 
subject property. This comprises about 243 linear feet, or 11%, of the street frontage within 300’ 
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vicinity of the subject property. This is also about 77% of the number of storefronts in this same 
area. 

 
f. Additional data and analysis set forth in the Performance-Based Design Guidelines 

adopted by the Planning Commission. 
 
Of the approximate 43 commercial establishments within 300 feet of the subject property, there are 
approximately 7 formula retail establishments, including Walgreens, Bank of America, Wells 
Fargo, Starbucks, and State Farm, amounting to about 16% formula retail.  

 
Table 1. Ground Floor Frontage Breakdown per Land Use within 300’ Vicinity of Subject Property1 

LAND USE TYPE 

 
STREET FRONTAGE 

TOTAL (FEET) 
 

STREET FRONTAGE 
PERCENTAGE (%) 

Animal Hospital  0 0.00% 

Financial Services  236 9.96% 

Institutional  0 0.00% 

Limited-Restaurant 86 3.63% 

Liquor Store 0 0.00% 

Medical Service 0 0.00% 

Movie Theater 0 0.00% 

Personal Service 546 23.04% 

Professional Service 213 8.99% 

Restaurant 104 4.39% 

Retail 1011 42.66% 

Vacant  174 7.34% 

Total 2370 100.00% 
 

g. For formula retail uses of 20,000 square feet or more, except for General or Specialty 
Grocery stores as defined in Articles 2, 7, 8 of this Code, the contents of an economic 
impact study prepared pursuant to Section 303(i) of the Planning Code. 
 
As the subject retail use is less than 20,000 square feet, an economic impact study is not required 
for this project. 

 
B. Use Size.  Planning Code Section 715.21 permits use sizes up to 1,999 square feet, with a 

Conditional Use Authorization required for use sizes of 2,000 square feet and above, as 
defined by Planning Code Section 790.130.   
 

                                                
1 The Ground Floor Frontage Breakdown per Land Use within 300’ Vicinity of Subject Property table was developed using data 

collected by the project sponsor and reviewed by Planning Department Staff in 2015. 
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The proposed use size of the pharmacy is 1,232.  
 

C. Outdoor Activity.  Planning Code Section 721.24 permits Outdoor Activity Areas in front of 
building, with a Conditional Use Authorization required if located anywhere else, as defined 
by Planning Code Section 790.70.   
 
The Project Sponsor does not intend to establish an outdoor activity area. 

 
D. Hours of Operation.  Planning Code Section 715.27 permits hours of operation from 6:00AM 

to 2:00AM, with a Conditional Use Authorization required for maintaining hours of 
operation from 2:00AM to 6:00AM, as defined by Planning Code Section 790.48.   
 
The current hours of operation for the business are 9:00AM to 7:00PM Mondays through Fridays and 
9:00AM to 12:00PM on Saturdays. Members of the Commission had concerns that the existing 
businesses had limited hours of operation, and constituted an inactive use which posed concerns for a 
lack of activity on the street frontage. 

 
E. Rear Yard Requirement in the Castro Street NCD.  Planning Code Section 134 states that the 

minimum rear yard depth shall be equal to 25 percent of the total depth of a lot in which it is 
situated, but in no case less than 15 feet.   

 
The proposal does not include any structural expansion. 

 
F. Parking.  Planning Code Section 715.22 does not require off-street parking for commercial 

uses if occupied floor area is less than 5,000 square feet.   
 

The Subject Property does not propose any off-street parking. 
 

G. Street Frontage in Neighborhood Commercial Districts.  Section 145.1 of the Planning Code 
requires that within NC Districts space for active uses shall be provided within the first 25 
feet of building depth on the ground floor and 15 feet on floors above from any facade facing 
a street at least 30 feet in width.  In addition, the floors of street-fronting interior spaces 
housing non-residential active uses and lobbies shall be as close as possible to the level of the 
adjacent sidewalk at the principal entrance to these spaces.  Frontages with active uses that 
must be fenestrated with transparent windows and doorways for no less than 60 percent of 
the street frontage at the ground level and allow visibility to the inside of the building. The 
use of dark or mirrored glass shall not count towards the required transparent area. Any 
decorative railings or grillwork, other than wire mesh, which is placed in front of or behind 
ground floor windows, shall be at least 75 percent open to perpendicular view. Rolling or 
sliding security gates shall consist of open grillwork rather than solid material, so as to 
provide visual interest to pedestrians when the gates are closed, and to permit light to pass 
through mostly unobstructed. Gates, when both open and folded or rolled as well as the gate 
mechanism, shall be recessed within, or laid flush with, the building facade. 
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The subject commercial space has approximately 16 feet 5 inches of frontage on Castro Street with 
almost 100% devoted to either the business entrance or window space.  The windows are clear and 
unobstructed.  There are no changes proposed to the commercial frontage. Members of the Commission 
expressed concern that the proposed pharmacy use would not adequately activate this area of Castro 
Street. 

 
H. Signage.  Any proposed signage will be subject to the review and approval of the Planning 

Department per Article 6 of the Planning Code.  
 

The proposal included minor alterations to the existing awning. 
 

7. Planning Code Section 303 establishes criteria for the Planning Commission to consider when 
reviewing applications for Conditional Use approval.  On balance, the project does comply with 
said criteria in that: 

 
A. The proposed new uses and building, at the size and intensity contemplated and at the 

proposed location, will provide a development that is necessary or desirable, and compatible 
with, the neighborhood or the community. 

 
Members of the Planning Commission have indicated that the proposed formula retail pharmacy was a 
largely inactive use, is duplicative of services provided by other retailers in the neighborhood, and is 
therefore not desirable or compatible with the neighborhood. Furthermore, there was strong 
neighborhood opposition to the project. Many neighbors indicated that the business did not serve local 
neighborhood residents. When the Commission inquired about how many local residents the business 
served or the percentage of clientele living within the Castro Street Neighborhood Commercial District, 
the project sponsor repeatedly declined to provide an estimate to either inquiry. Members of the 
Commission took this into consideration. Based on this and other observations, the Commission was 
unable to make findings that granting Conditional Use Authorization would provide a development 
which was necessary or desirable for the project to relocate an existing formula retail pharmacy.  

 
B. The proposed project will not be detrimental to the health, safety, convenience or general 

welfare of persons residing or working in the vicinity.  There are no features of the project 
that could be detrimental to the health, safety or convenience of those residing or working 
the area, in that:  

 
i. Nature of proposed site, including its size and shape, and the proposed size, shape and 

arrangement of structures;  
 

The height and bulk of the existing building will remain the same and will not alter the existing 
appearance or character of the project vicinity. The proposed work will not affect the building 
envelope. 

 
ii. The accessibility and traffic patterns for persons and vehicles, the type and volume of 

such traffic, and the adequacy of proposed off-street parking and loading;  
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The Planning Code does not require parking or loading for a 1,232 square feet retail use. 
Neighbors of the proposed Project site expressed concern that the Project was not intended to serve 
neighborhood residents, and noted that no neighbors of the Project site appeared to speak in favor 
of the Project.  When the Commission inquired about how many local residents the business served 
or the percentage of clientele living within the Castro Street Neighborhood Commercial District, 
the project sponsor was unable to provide an estimate to either inquiry. Without this information, 
the Commission could not assess the amounts of vehicular trips from throughout or even beyond 
the city limits. Members of the Commission took this information into consideration and had 
concerns that the Project would not serve neighborhood residents. 

 
iii. The safeguards afforded to prevent noxious or offensive emissions such as noise, glare, 

dust and odor;  
 

The Project would operate a formula retail pharmacy in an existing retail storefront. No noxious 
or offensive emissions would result from the proposed or reduced addition. All construction would 
be completed in compliance with the San Francisco building code and would adhere to guidelines 
which control for noise, glare, dust and odor.  

 
iv. Treatment given, as appropriate, to such aspects as landscaping, screening, open spaces, 

parking and loading areas, service areas, lighting and signs;  
 

The proposed Project would maintain the existing entrance and make minor modifications to the 
existing awning. The Project does not require parking or new loading. Members of the 
Commission expressed concern that the proposed use would not activate this location on Castro 
Street, but would rather create an inactive storefront space. 
 

C. That the use as proposed will comply with the applicable provisions of the Planning Code 
and will not adversely affect the General Plan. 

 
The Project generally complies with all relevant requirements and standards of the Planning Code; 
however, the Commission finds that the Project does not meet the requirement that it is necessary and 
desirable for the Commission to grant Conditional Use Authorization to approve this formula retail 
pharmacy use. The project is inconsistent with objectives and policies of the General Plan as detailed 
below. 

 
8. General Plan Compliance.  The Project is, on balance, not consistent with the following 

Objectives and Policies of the General Plan: 
 

COMMERCE AND INDUSTRY 
Objectives and Policies 

 
OBJECTIVE 1: 
MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE 
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT. 
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Policy 1.3: 
Locate commercial and industrial activities according to a generalized commercial and industrial 
land use plan. 
 
The Project Site is located within a Neighborhood Commercial District; however there was strong 
neighborhood opposition. Members of the Commission felt the proposed development will not provide 
desirable goods and services to the neighborhood because there are a significant number of existing 
pharmacies in close proximity to the Project Site.  In addition, neighbors and members of the Commission 
expressed concern that the Project would create an inactive space in a ground floor retail space in an active 
block of Castro Street. 
 
OBJECTIVE 2: 
MAINTAIN AND ENHANCE A SOUND AND DIVERSE ECONOMIC BASE AND FISCAL 
STRUCTURE FOR THE CITY. 
 
Policy 2.1: 
Seek to retain existing commercial and industrial activity and to attract new such activity to the 
City. 
 
The Project will retain an existing commercial activity, but will not enhance the diverse economic base of 
the City because there are a significant number of existing pharmacies in close proximity to the Project Site.  
In addition, neighbors and members of the Commission expressed concern that the Project would create an 
inactive space in a ground floor retail space in an active block of Castro Street.  
 
OBJECTIVE 6: 
MAINTAIN AND STRENGTHEN VIABLE NEIGHBORHOOD COMMERCIAL AREAS EASILY 
ACCESSIBLE TO CITY RESIDENTS. 
 
Policy 6.1: 
Ensure and encourage the retention and provision of neighborhood-serving goods and services in 
the city’s neighborhood commercial districts, while recognizing and encouraging diversity 
among the districts.   
 
Approval of the Conditional Use Authorization would create a vacancy in the Castro Street Neighborhood 
Commercial District. Members of the Commission and neighbors expressed concerns related to the number 
of existing pharmacies in the immediate Project area, and the lack if an active street front use of the Project 
Site by the proposed pharmacy. 
 
The following guidelines, in addition to others in this objective for neighborhood commercial 
districts, should be employed in the development of overall district zoning controls as well as in 
the review of individual permit applications, which require case-by-case review and City 
Planning Commission approval. Pertinent guidelines may be applied as conditions of approval of 
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individual permit applications. In general, uses should be encouraged which meet the guidelines; 
conversely, uses should be discouraged which do not. 

 
9. Planning Code Section 101.1(b) establishes eight priority-planning policies and requires review 

of permits for consistency with said policies.  On balance, the project does comply with said 
policies in that:  

 
A. That existing neighborhood-serving retail uses be preserved and enhanced and future 

opportunities for resident employment in and ownership of such businesses be enhanced.  
 

The proposed project would not enhance the neighborhood-serving retail base by providing one 
additional household to patronize existing businesses. Although the business may create three more 
employment opportunities for the community, members of the Commission believed that there were 
limited hours of operation and this would be an inactive use. 

 
B. That existing housing and neighborhood character be conserved and protected in order to 

preserve the cultural and economic diversity of our neighborhoods. 
 

The existing units in the surrounding neighborhood, including those at the second level of the 
property, would not be adversely affected. However, members of the Commission found that this use 
was neither necessary nor desirable for the community 

 
C. That the City's supply of affordable housing be preserved and enhanced,  

 
The city’s supply of affordable housing will not be adversely affected by the proposal. 

 
D. That commuter traffic not impede MUNI transit service or overburden our streets or 

neighborhood parking.  
 

The site is on Castro Street and is well served by transit. The Muni Castro Street Station is around the 
corner on Castro and Market Streets, and is served by the L-Taraval, M-Ocean View, and K-
Ingleside/T-Third Street lines. When the Commission inquired about how many local residents the 
business served or the percentage of clientele living within the Castro Street Neighborhood Commercial 
District, the project sponsor refused to provide an estimate to either inquiry. Members of the 
Commission took this into consideration and had concerns that the project would not serve 
neighborhood residents. 

 
E. That a diverse economic base be maintained by protecting our industrial and service sectors 

from displacement due to commercial office development, and that future opportunities for 
resident employment and ownership in these sectors be enhanced. 

 
The Project would not displace any service or industry establishment.  The project would not affect 
industrial or service sector uses or related employment opportunities. Ownership of industrial or 
service sector businesses will not be affected by this project.  
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F. That the City achieves the greatest possible preparedness to protect against injury and loss of 

life in an earthquake. 
 

The Project is designed and would be constructed to conform to the structural and seismic safety 
requirements of the City Building Code. This proposal would not impact the property’s ability to 
withstand an earthquake. 

 
G. That landmarks and historic buildings be preserved.  

 
There would be no negative impact on any landmarks or historic buildings. 
 

H. That our parks and open space and their access to sunlight and vistas be protected from 
development.  

 
The project would have no negative impact on existing parks and open spaces. The Project does not 
have an impact on open spaces.   

 
10. The Project is inconsistent with and would not promote the general and specific purposes of the 

Code provided under Section 101.1(b) in that, as designed, the Project would not contribute to the 
character and stability of the neighborhood or constitute a beneficial development.  

 
11. The Commission hereby finds that approval of the Conditional Use authorization would not 

promote the health, safety and welfare of the City. 
 

12. In disapproving the Conditional Use Authorization, the Commission understands that existing 
AHF Pharmacy located at 4071 18th Street will remain. 
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DECISION 
That based upon the Record, the submissions by the Applicant, the staff of the Department and other 
interested parties, the oral testimony presented to this Commission at the public hearings, and all other 
written materials submitted by all parties, the Commission hereby DISAPPROVES Conditional Use 
Application No. 2015-006317CUA. 
 
APPEAL AND EFFECTIVE DATE OF MOTION:  Any aggrieved person may appeal this Conditional 
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No. 
XXXXX. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the 
Board of Supervisors.  For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102. 
 
Protest of Fee or Exaction:  You may protest any fee or exaction subject to Government Code Section 
66000 that is imposed as a condition of approval by following the procedures set forth in Government 
Code Section 66020.  The protest must satisfy the requirements of Government Code Section 66020(a) and 
must be filed within 90 days of the date of the first approval or conditional approval of the development 
referencing the challenged fee or exaction.  For purposes of Government Code Section 66020, the date of 
imposition of the fee shall be the date of the earliest discretionary approval by the City of the subject 
development.   
 
If the City has not previously given Notice of an earlier discretionary approval of the project, the 
Planning Commission’s adoption of this Motion, Resolution, Discretionary Review Action or the Zoning 
Administrator’s Variance Decision Letter constitutes the approval or conditional approval of the 
development and the City hereby gives NOTICE that the 90-day protest period under Government Code 
Section 66020 has begun.  If the City has already given Notice that the 90-day approval period has begun 
for the subject development, then this document does not re-commence the 90-day approval period. 
 
I hereby certify that the Planning Commission ADOPTED the foregoing Motion on January 28, 2016. 
 
 
Jonas P. Ionin 
Commission Secretary 
 
AYES:   
 
NAYS:   
 
ABSENT:   
 
ADOPTED: January 28, 2016   
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