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Herrera’s appeal in officer racist, homophobic 
texting case targets court’s misreading of the law 

 
If affirmed, Dec. 21 ruling ‘would seriously jeopardize the ability of local and federal 
agencies to cooperate on future investigations into police misconduct in California’ 

 
 
SAN FRANCISCO (Jan. 5, 2016)—City Attorney Dennis Herrera today filed notice with the California 
Court of Appeal that he will challenge a San Francisco Superior Court decision allowing police 
officers who exchanged racist, misogynist and homophobic text messages to avoid discipline.   
 
Although notices of appeal are pro forma and include no substantive arguments, Herrera stressed in 
an accompanying statement that key aspects of the court’s Dec. 21 ruling reach far beyond the San 
Francisco police officers that Chief Greg Suhr has moved to discipline.  If affirmed, Herrera said, the 
decision could seriously jeopardize the ability of local and federal law enforcement authorities in 
California to investigate and effectively prosecute police misconduct, including corruption and 
criminal behavior.  Herrera cited the successful prosecution and conviction of former Sergeant Ian 
Furminger as an example of the need for coordination between local police and federal agents. 
 
“The ramifications of this ruling, should it stand, are worse than many realize,” said Herrera.  
“Forcing the San Francisco Police Department to retain officers whose expressions of hatred and 
violence are antithetical to law enforcement roles is the most obvious negative effect of this ruling.  
Less obvious, but no less serious, are the far-reaching effects of this court’s re-interpretation of the 
statute of limitations under California’s Peace Officer Bill of Rights.  If affirmed, this decision would 
seriously jeopardize the ability of local and federal agencies to cooperate on future investigations 
into police misconduct in California.  It would hamstring efforts, like those in the Furminger case, 
that have successfully rooted out corruption and other wrongdoing that has no place in law 
enforcement.  And it would unfairly diminish public confidence in a police department whose 
officers overwhelmingly respect the diversity of the San Franciscans they protect and serve.” 
 
Herrera elaborated on his reaction the court’s Dec. 21 ruling, noting:  
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“The decision held that a San Francisco police lieutenant was actually obliged to stop assisting with 
the Furminger investigation, turn over text messages obtained by search warrant from Furminger’s 
phone, and initiate an administrative investigation into other officers’ misconduct—even in the face 
of sworn testimony by the U.S. Attorney’s Office that such an illegal use of confidential grand jury 
material would subject that lieutenant to criminal prosecution.  The ruling’s holding that the text 
messages were not the subject of a federal prosecution ignored the unchallenged and explicit 
testimony of the federal prosecutors themselves.  And the ruling’s arbitrary choice of the 
indictment as the point at which confidential federal evidence became usable for local employment 
discipline ignores federal law, investigative norms, and the plain language of the Peace Officer Bill 
of Rights itself, which tolls the statute of limitations while a ‘criminal prosecution is pending.’” 
 
The text messages at issue in the San Francisco employment case emerged during a federal criminal 
investigation into Furminger and several other SFPD officers under the direction of the U.S. 
Attorney’s Office, which enlisted assistance from select officers of the criminal unit of SFPD’s 
Internal Affairs Division.  The San Francisco officers privy to the grand jury evidence were required 
to keep investigative material—including the text messages—secret under federal criminal 
procedure, and a signed agreement memorialized both agencies understanding that San Francisco’s 
unauthorized use of the evidence would be punishable by federal contempt proceedings. 
 
At trial and in court pleadings, Herrera’s office contended that the San Francisco Police Department 
acted promptly to investigate the police officers’ misconduct, completing its investigation within 
five months—well under the one-year period allowed by statute.  The SFPD also properly 
cooperated with the federal criminal investigation of officers in the Mission Station plainclothes 
unit, protecting the integrity of the U.S. Attorney’s case by refusing to disclose evidence or 
information until the resulting prosecution and trial concluded.   
 
The case is: Rain O. Daugherty v. City and County of San Francisco et al., San Francisco Superior Court 
Case No. CPF-15-514302.  Additional documentation on the case is available on the San Francisco 
City Attorney’s office’s website at: http://www.sfcityattorney.org/. 
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PER COURT ORDER issued on 
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22 This matter came on regularly for hearing before the Honorable Ernest H. 

23 Goldsmith on December 21, 2015 in Department 302 of the above-entitled court. 

24 Petitioner RAIN 0. DAUGHERTY appeared by and through his counsel, Alison Berry 

25 Wilkinson; Respondents CITY AND COUNTY OF SAN FRANCISCO, SAN 

26 FRANCISCO POLICE DEPARTMENT, and the SAN FRANCISCO POLICE 

27 COMMISSION appeared by and through their legal counsel, Kenneth M. Walczak. 
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Petition for writ of mandate and extraordinary relief is GRANTED. 

The one-year statute of limitations period for investigating officer misconduct, 

provided in the Public Safety Officers Procedural Bill of Rights Act, serves to both protect 

the rights of police officers and to ensure the public's safety. (Jackson v. City of Los 

Angeles, 111 Cal.App.4th 899, 909.) Pursuant to Government Code Sec. 3304(d) and 

General Order 1.06, Lieutenant Defilippo had an obligation to initiate an administrative 

investigation of Petitioners' misconduct in December 2012, when he first learned of the 

misconduct. Per the one-year statute of limitations period, the administrative investigation 

needed to be completed by December 2013. (Government Code section 3304(d).) As 

Petitioners correctly note, courts favor an expansive definition of who is permitted to 

initiate an administrative investigation under Government Code Sec. 3304. (Jackson 

(2003)111 Cal.App.4th at 909-910.) Thus, the San Francisco Police Department's 

unwritten policy, that the IAD-Admin Division is solely responsible for conducting 

administrative investigations of police misconduct, did not excuse the department's failure 

to conduct the investigation in a timely manner. 

Additionally, the tolling exception provided in Government Sec. 3304(d)~(A) did 

not apply in the instant case because the Petitioners, their conduct, and their text messages 

were not the subject of a criminal investigation. (Parra v. City and County of San 

Francisco (2006) 144 Cal.App.4th 977, 994.) Because the investigation of Petitioners' 

misconduct was not completed in accordance with the statute of limitations period 

provided in Government Code section 3304(d), Petitioners' motion is GRANTED. 

Even assuming in arguendo that the department was prevented from conducting an 

administrative investigation of Petitioners' misconduct during the criminal investigation of 

Mr. Furminger, the record still shows that Petitioners are entitled to relief. The U.S. 

Attorney's Office instructed those involved in the criminal investigation of Mr. Furminger 

to keep the information learned during the course of the investigation confidential. 

(Defilippo Tr. 79:12-80:5, 240:23-241:1; Jean Tr. 34:18-35.) Arguably, under General 
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Order 2.01, the misconduct could not be investigated during the course of the criminal 

investigation. (General Order 2.01.) Respondents, however, have failed to demonstrate 

that an investigation of the misconduct was prohibited, for confidentiality purposes, after 

Mr. Furminger was indicted on February 25, 2014. Thus, even assuming that the 

limitations period began to run on February 25, 2014, Petitioners are still entitled to relief 

because the administrative investigation was not completed by February 25, 2015. 

Additionally, although Respondents briefly mention the extensions provided in 

Government Code Sec. 3304(d)(2)(C) and Government Code Sec. 3304(d)(2)(D), they 

have failed to establish that the extensions applied in the instant case and excused the 

department's non-compliance with the statute. 

IT IS SO ORDERED. 

DEC 2 1 2015 

Judge of the Superi 
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INTRODUCTION 

2 Petitioners persuaded this Court to stay their disciplinary proceedings and hear their mandamus 

3 petition, by raising the specter of an SFPD plot to sit on evidence and delay misconduct charges. It is 

4 clear from Petitioners' Opening Briefs, and from the evidence in the record, that no such plot existed. 1 

5 In fact SFPD acted quickly to investigate Petitioners' misconduct, in precisely the manner that 

6 law and public policy dictate. SFPD properly: (1) cooperated with a federal criminal investigation of 

7 officers in the Mission Station plainclothes unit; (2) protected the integrity of that investigation by 

8 refusing to disclose any evidence or information until the resulting prosecution (and trial) concluded; 

9 (3) received evidence from federal prosecutors-including Petitioners' text messages-after Ian 

10 Furminger's conviction; then (4) conducted a timely disciplinary investigation. 

11 Petitioners 

12 

13 

14 

15 

16 

17 It is common and sensible for a police department to await the conclusion of criminal 

18 proceedings before opening a disciplinary investigation. That approach comports with POBR, whose 

19 one-year limitations period does not begin during an outside investigation or a criminal investigation. 

20 POBR only governs SFPD's disciplinary investigation, which took less than five months. 

21 If the clock did begin to nm before December 2014, then Petitioners still cannot demonstrate 

22 the need for mandamus relief. Govt. Code § 3304( d)(2)(A) tolls the one-year period for the entirety of 

23 a criminal investigation and prosecution, including trial, so that criminal investigators may do 

24 precisely what SFPD did here: erect a wall between the criminal evidence and the Department's 

25 

26 

27 

28 

1 Petitioners also cited the Police Commission's inability to subpoena documents from the 
federal government. See 5/18/15 Ex Parte Application, at 21-22 (referencing "key evidence that is 
only obtainable by and through the subpoena powers granted to judicial proceedings."). Once they 
obtained a transfer to their chosen forum, Petitioners' desire for such discovery evaporated. There is 
no record that Petitioners subpoenaed any discovery from the federal government. Walczak Deel.~ 2. 
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disciplinary investigators, giving the criminal investigation first priority and preserving its integrity. 

2 Petitioners ask the Court to ignore that necessary separation, and to jeopardize future criminal 

3 cases by requiring investigators to prematurely disclose evidence. Petitioners would require criminal 

4 investigators to stop midstream and release evidence suggesting rules violations, even where that 

5 would compromise the ongoing criminal investigation. But federal law, SFPD's General Orders, and 

6 sound policy support the confidentiality of criminal investigations. Petitioners' interpretation of 

7 POBR cannot be correct, because it would require peace officers to violate those laws and rules. 

8 By relying on the fact that they were not indicted or tried as co-conspirators with Ian 

9 Furminger, Petitioners prove only the truth of the maxim that "hindsight is 20/20." The shape of the 

1 O federal case against Furminger was not fully defined until his conviction on corruption charges in 

11 December 2014-a reality of law enforcement that POBR recognizes. 

12 SUMMARY OF ARGUMENT 

13 Petitioners fail to carry their burden to establish that mandamus relief is warranted. 

14 SFPD's disciplinary investigation of Petitioners' text messages took less than five months. 

15 The one-year limitations period did not begin to run until at least December 8, 2015-the first 

16 possible date on which a "person authorized to initiate" a disciplinary investigation had "discovery" of 

17 Petitioners' text messages. Govt. Code§ 3304(d)(l). (SFPD did not receive an "allegation of 

18 misconduct" connected to the text messages until January 20, 2015.) Petitioners admit that they all 

19 received notice of the City's proposed discipline by April 22, 2015. Op. Br. 10. 

20 Petitioners cite the correct limitations period, but misdefine "investigation" and "authorized." 

21 In§ 3304(d)(l), an "investigation of the allegation" is a disciplinary investigation conducted by an 

22 officer's employer. Those investigations are conducted exclusively by IAD-Admin; no other person in 

23 SFPD is "authorized" to initiate a POBR investigation. An "investigation of [an] allegation" is distinct 

24 from a "criminal investigation or criminal prosecution" in subsection (d)(2). In fact, POBR treats the 

25 two types of investigations in opposite ways: the former triggers the one-year period in § 3304( d)(l ), 

26 while the latter tolls that period, if it has begun. Govt. Code § 3304( d)(2). 

27 Petitioners conflate the two types of investigation. The 2011 investigation that revealed 

28 Petitioners' text messages with former SFPD Sergeant Ian Furminger was purely criminal (not 

2 
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disciplinary); it was directed by the USAO (not SFPD); and it was intentionally walled off from IAD-

2 Admin. Thus it did not trigger§ 3304(d)(l )'s limitations period. 

3 Even if SFPD had opened a disciplinary investigation before 2014, the limitations period was 

4 tolled until the criminal investigation and any resulting prosecution ended. Govt. Code § 

5 3304( d)(2)(A). Tolling is mandatory under POBR, and it applies to any criminal investigation 

6 involving Petitioners' texts, whether or not charges were ultimately filed against any individual 

7 Petitioner. So even if the clock began to run when investigators searched Ian Furminger's phone, it 

8 stopped until Furminger's conviction on December 5, 2014. (Federal prosecutors authorized release of 

9 Petitioners' text messages to IAD-Admin the next business day.) Until that date, each and every 

1 O Petitioner was considered a potential witness or suspect, based on their texts with Furminger. 

11 Even if Petitioners could show that the limitations period was tolled pending the outcome 

12 of the Furminger trial, the Court must deny mandamus relief. If the Court credits Petitioners' attempt 

13 to recast the federally-directed criminal investigation as a disciplinary "investigation of an allegation" 

14 triggering the§ 3304 limitations period, then it must also consider the qualities of that investigation 

15 that caused it to last approximately three years. Because the federal criminal investigation was 

16 "multijurisdictional[,]" the Court should apply a one-year "reasonable extension for coordination of 

17 the involved agencies." Govt. Code§ 3304(d)(2)(C). Because the investigation involved "more than 

18 one employee[,]" indeed dozens of officers throughout SFPD, including Furminger, his codefendants, 

19 the nine Petitioners, and every Mission Station plainclothes officer, the Court should apply a second 

20 "reasonable extension" of at least 18 months. Govt. Code § 3304( d)(2)(D). Applying these 

21 extensions, the City's notice of proposed discipline in April 2015 was timely. 

22 STATEMENT OF FACTS 

23 

24 

25 

A. The U.S. Attorney's Office Investigates a Criminal Conspiracy Centered Around 
SFPD Sergeant Ian Furminger. 

1. Revelations by the San Francisco Public Defender Generate Corruption 
Investigations by SFPD and by Federal Authorities. 

26 In March 2011, Public Defender Jeffrey Adachi alleged that members ofSFPD's 

27 "plainclothes" units had falsified police reports in order to justify warrantless searches of SRO rooms. 

28 Between March and May 2011, he released a series of surveillance videos from SR Os to substantiate 
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his claims. Tomioka Deel. ir 4; Suhr Deel. ir 10. The officers identified in the footage included 

2 members of the "plainclothes" Unit from Mission Station. Minner Deel. ir 2. 

3 Both SFPD and the federal government took action in response to the videos. Tomioka Deel. 

4 irir 4-5; Suhr Deel. irir 10-11. Those responses coalesced into a pair of criminal investigations directed 

5 by the USAO-one into SFPD officers from Southern Station, and the other into plainclothes officers 

6 from Mission Station. Minner Deel. ir 3; Defilippo Tr. 49:4-9; 51:1-12. 

7 

8 

2. The U.S. Attorney's Criminal Investigation Reveals a Criminal Conspiracy 
Centered on Ian Furminger. 

9 The FBI conducted the Southern and Mission Station investigations, with oversight and 

10 direction from the USAO and specifically AUSA Andrew Caputo. Caputo Deel. ir 6; Villazor Deel. ir 

11 4; Minner Tr. 65: I 9-66:4; 58:8-60:3; Ex. 18 at 7. 

12 The Mission Investigation had a broad scope. Initially all Mission plainclothes officers were 

13 subject to investigation. Minner Deel. ir 2. The evidence gathered implicated over a dozen SFPD 

14 officers, including some at other SFPD Stations. Id. ir 7; Jean Tr. 67: 12-20. Criminal investigators 

15 pursued dozens of leads, including reports that officers had: paid informants for information with 

16 stolen cars and illegal drugs; received stolen property and drugs; and attempted to sell stolen goods 

17 and drugs. Defilippo Tr. 78:6-25; Jean Tr. 64:12-65:3; Minner Deel. irir 9-10, 13-15, 17-20, 29-30. 

18 Many Mission Investigation leads originated with Daisy Bram, a confidential informant who 

19 complained to the OCC about Furminger. Minner Deel. irir8-9, Ex. 1. Ms. Bram alleged that she had 

20 sold drugs for Furminger, resulting in her arrest and conviction. Id. irir14, 20. When she told 

21 Furminger, he threatened her with violence. Id. Investigations of Bram's allegations revealed that 

22 Furminger was at the center of a network of corrupt and criminal activities. Id. irir8, 17-18. 

23 Furminger's alleged accomplices included officers Reynaldo Vargas and Edmond Robles, who had 

24 both worked at Mission Station. Id. irir 9, 12, 17. 

25 Between 2011 and 2014, the criminal investigators pursued additional leads in multiple 

26 jurisdictions, coordinating with half a dozen other law enforcement agencies, e.g. the DEA, ATF, and 

27 local Sheriffs Departments. Minner Deel. irir 16-18, 20, 23-30. They investigated allegations that 

28 SFPD officers stole and sold drugs seized as evidence. Minner Deel irir 8-20. With help from local 
4 
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law enforcement in Illinois and Hawaii, the investigators arranged controlled deliveries to suspects, to 

2 prove the suspected transactions. Id. iii! 17-18, Exhs. 25, 30-38. The investigators interviewed 

3 witnesses in Washington State, Louisiana, and remote parts of California. Id. iii! 10, 12, 19. 

4 

5 

3. To Investigate the Scope of the Conspiracy, The U.S. Attorney's Office 
Obtains Petitioners' Text Messages with Ian Furminger. 

6 To investigate Furminger's relationships and to identify his co-conspirators, the federal 

7 investigators sought and obtained search warrants for data from Furminger's cellular phone, including 

8 his text messages. Minner Deel. iJ 14 & Ex. 25; Caputo Deel. iJ 10; Minner Tr. 122:1-24; 138:1-23. 

9 Those warrants yielded thousands of Furminger's texts from July 2011 through August 2012. 

10 Caputo Deel. iJl O; Minner Deel. iJ21. Investigators learned that Furminger regularly texted SFPD 

11 officers, and that he conducted criminal activity via text. Minner Deel. iii! 21-28, Exhs. 39-51. 

12 The criminal investigators learned of each of the nine Petitioners by means of the warranted 

13 text messages. Like Vargas and Robles, Petitioners knew Furminger from SFPD. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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The criminal investigators treated the entire set of warranted text messages equally. Minner 

2 Deel. if 26. They investigated all contacts between Furminger and his contacts, because every contact 

3 potentially revealed the extent of Furminger's network and criminal activities. Villazor Deel. if 9. 

4 

5 

6 

7 

8 

9 

4. The U.S. Attorney's Office Prevents Disclosure of Petitioners' Text 
Messages to IAD-Admin While Its Investigation is Pending. 

a. The Structure of SFPD's Internal Affairs Division Enables Strict 
10 Confidentiality During a Criminal Investigation. 

11 The USAO engaged select officers of IAD-Crim to assist with the Mission Investigation only. 

12 Suhr Deel. if 11; Tomioka Deel. if 8; Villazor Deel. if 4. No members of IAD-Crim assisted with the 

13 USAO investigation of Southern Station. Suhr Deel. if l 3(b ). 

14 The USAO was familiar with the structure of the Internal Affairs Division, and requested help 

15 from IAD-Crim specifically because the selected officers from that division could be walled off from 

16 the Department and required to maintain strict confidentiality. Caputo Deel. iii! 4-5. 

17 To promote confidentiality during pending criminal investigations, IAD-Admin and IAD-Crim 

18 are separate and fully autonomous divisions, walled off from one another by Department practice and 

19 custom. Yick Deel. iii! 2-6; Suhr Deel. if 4. Each division is operated by a separate Officer in Charge 

20 at the rank of Lieutenant. Defilippo Tr. 37: 1-7. 

21 Where allegations of misconduct raise both criminal and administrative/ disciplinary issues, 

22 IAD-Crim investigates first. Jean Tr. 39:9-25; 68: 17-23. IAD-Admin typically begins its 

23 investigations only after all criminal investigations are complete. Minner Tr. 41: 13-19, 42:23-25. 

24 Only then is IAD-Crim authorized to disclose information from the criminal investigation to IAD-

25 Admin. Jean Tr. 64:3-23; 68:17-23. 

26 

27 

b. The U.S. Attorney's Office Imposes Additional, More Restrictive 
Obligations to Protect the Integrity of Its Criminal Investigation. 

28 On June 14, 2011, AUSA Caputo held a meeting at the U.S. Attorney's office to discuss IAD-
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Crim's limited assistance with the Mission Investigation. Minner Tr. 58:8-24, 59: 14-60:3, Ex. 18 at 7. 

2 Sf PD Command Staff members Lyn Tomioka (Deputy Chief of Staff) and Gregory McEachern 

3 (Captain of Risk Management) attended, along with Lt. Defilippo and three IAD-Crim members. 

4 Tomioka Deel.~ 7. No one from IAD-Admin was present. Id.; Minner Tr. 58:8-24, 59:14-16. Police 

5 Chief Suhr had authorized Deputy Chief Tomioka to make agreements on behalf of the Department. 

6 Suhr Deel.~ 11; Tomioka Deel.~ 10. 

7 The USAO required Sf PD to identify the highest-ranking person who would be privy to 

8 evidence and information and to prohibit that person from disclosing information about the case to 

9 anyone outside the group of investigators working on it. Deputy Chief Tomioka selected Lt. 

1 O Defilippo for this role. Caputo Deel. ~ 5; Defilippo Tr. 52: 18-53:24; Tomioka Deel.~ 10. Defilippo 

11 understood Tomioka's nomination as an order for him to comply with Caputo's instructions and that 

12 failure to do so could subject him to discipline for disobeying an order. Defilippo Tr. 83:23-84: 12. 

13 Under Defilippo's direction, a select number of IAD-Crim members, including Keller, Minner 

14 and Duarte, were assigned to assist the federal investigation. Like DeFilippo, these investigators were 

15 prohibited from disclosing information about the investigation. Both Tomioka and Caputo conveyed 

16 this instruction to the investigators and explained to them and Defilippo the consequences for 

17 violating this instruction. Caputo Deel.~ 8; Tomioka Deel.~~ 10, 12. 

18 In addition to the general prohibition on disclosure, all IAD-Crim officers were required to sign 

19 a "6( e) Disclosure List" before they could work on the investigation. Caputo Deel. ~~7-8, Ex. A. That 

20 document specified that the investigators were being given access to grand jury materials protected 

21 under fed. R. Crim. Proc. 6( e) and were required to keep that information secret; "unauthorized 

22 disclosure of grand jury matters is punishable by contempt proceedings." Caputo Deel. Ex. A. 

23 During this meeting, and on multiple occasions after, Caputo warned Defilippo and the IAD-

24 Crim investigators that he would criminally prosecute anyone who breached confidentiality or violated 

25 Rule 6(e). Caputo Deel.~ 8; Defilippo Tr. 82:8-17; 101:19-25; Jean Tr. 34:15-35:25. 

26 

27 

B. The U.S. Attorney's Criminal Investigation Results in Trial and Conviction of Ian 
Furminger and Edmund Robles. 

28 The evidence from the Mission Investigation led to indictments off urminger, Robles, and 
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Vargas issued in February 2014. Minner Deel. ~32. The evidence from the Southern Investigation, 

2 collected by the FBI, resulted in the indictments of three other officers. Caputo Deel. ~ 2. 

3 The indictments did not alleviate the need for confidentiality, or lift the USAO's secrecy 

4 requirements. Villazor Deel.~ 8; Minner Deel.~ 32. As the USAO attorneys prepared for trial, the 

5 federal investigators continued following leads and interviewing witnesses. Villazor Deel. ~~ 8, 1 O; 

6 Minner Deel.~ 32. To illustrate the fluid landscape: Vargas accepted a plea bargain and began 

7 providing investigators with new evidence, only ten days before trial. Villazor Deel. ~ 8; Minner Deel. 

8 ~ 32; Jean Tr. 84:6-10. Vargas pleaded guilty to distribution of marijuana, conspiracy to distribute 

9 controlled substances, theft, and conspiracy to commit theft. RJN Ex. 1 (Trial Tr. 10/28/14 at 10-14). 

10 Furrninger and Robles were tried in the Northern District from November 10-24, 2014. Like 

11 the Mission Investigation, the trial focused on Furrninger's relationships, his networks, and his 

12 conspiracies to commit corruption-related crimes. See Trial Tr., RJN Ex. 1. Petitioners' text messages 

13 were significant evidence of Furrninger's relationships and network. Id.; Villazor Deel.~ 9. Petitioner 

14 0087 testified at trial about Furrninger's criminal activites. RJN 1; see also 0087 Deel., filed 12/1/15. 

15 On December 5, 2014, a federal jury convicted Furrninger and Robles of felony theft and wire fraud. 

16 

17 

c. IAD-Admin Discovers Petitioners' Text Messages in December 2014, Initiates a 
Disciplinary Investigation, and Completes That Investigation by April 2015. 

18 On December 8, 2014 IAD-Admin staff met with USAO, FBI, and IAD-Crim investigators 

19 from the Furminger case to discuss getting the information necessary to commence disciplinary 

20 investigations. Yick Deel. ~ 9; Villazor Deel. ~ 11. At this meeting, AUSAs Villazor and Hemann 

21 authorized IAD-Crim to release their investigative files (with the exception of grand jury materials), 

22 including the text messages, to IAD-Admin. De Filippo Tr. 81 :6-13; Villazor Deel. ~ 11. IAD-Crim 

23 did so shortly thereafter. Villazor Deel. ~ 11. 

24 On January 20, 2015, OCC Executive Director Joyce Hicks sent SFPD a letter raising 

25 allegations of misconduct, based on Petitioners' text messages. Yick Deel.~ 12 & Ex. A. IAD-Admin 

26 investigators then focused their disciplinary investigation on Petitioners. Yick Deel.~~ 12-14. 

2 7 Police Chief Suhr filed charges against eight of the nine Petitioners with the Police 

28 Commission, on April 2, 2015. Suhr Deel.~ 19. Consistent with his authority to resolve suspensions 
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2 

3 

4 

5 

of ten days of less, Chief Suhr retained the ninth case to resolve directly. Id. ~ 20. That Petitioner, No. 

, received notice of the proposed discipline against him on August 22, 2015. Id. ~ 20. 

APPLICABLE LEGAL STANDARD 

Petitioners have the burden to prove that a writ of mandamus must issue, both factually and as 

a matter oflaw. "The general rule is that in a mandamus proceeding the burden is on the petitioner to 

6 prove every fact that is at the foundation of his proceeding[.]" Lotus Car Ltd. v. Mun. Court, S. 

7 Judicial Dist., San Mateo Cty., 263 Cal.App.2d 264, 270 ( 1968). "[T]he normal burden of proof 

8 applies in a mandamus proceeding under Code of Civil Procedure section 1085." CCPOA I, 10 

9 Cal.4th 1133, 1154 (1995). Petitioners have the burden "as to each fact the existence or nonexistence 

1 O of which is essential to the claim for relief or defense that he is asserting." Id. 

11 Petitioners may not carry this burden by speculation, by nakedly asserting a contrary 

12 interpretation of the facts, or by gainsaying SFPD's factual assertions. They must affirmatively 

13 disprove the facts relied upon by SFPD when it conducted its disciplinary investigation. "There is a 

14 presumption that the City's actions were supported by substantial evidence, and [petitioner/plaintiff] 

15 has the burden of proving otherwise .... Mandamus ... does not lie to control the exercise of discretion 

16 unless under the facts, discretion can only be exercised in one way." Cypress Sec., LLC v. CCSF, 184 

17 Cal.App.4th 1003, 1010 (2010) (alterations in original) (citations omitted). 

18 To prevail, Petitioners must do more than demonstrate that they would have exercised their 

19 discretion differently, were they in SFPD's shoes. A writ of mandate requires that Petitioners 

20 demonstrate the existence of "a clear, present, and ministerial duty that inures to [their] benefit[,]" Cal. 

21 High-Speed Rail Auth. v. Superior Ct., 228 Cal.App.4th 676, 707 (2014), and a ministerial act does not 

22 entail the exercise of judgment or discretion. Cal. Ass 'n of Prof Scientists v. Dep 't of Finance, 195 

23 Cal.App.4th 1228, 1236 (2011 ). 

24 Petitioners fail to carry their burden. 

25 ARGUMENT 

26 I. 

27 

UNDER THE PLAIN LANGUAGE OF POBR, THE LIMITATIONS PERIOD DID 
NOT BEGIN TO RUN UNTIL, AT THE EARLIEST, DECEMBER 8, 2014. 

28 Under § 3304( d)( 1 ), the one-year limitations period begins with the "discovery by a person 
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authorized to initiate an investigation of the allegation of an act, omission, or other misconduct." Id. 

2 No person authorized to initiate an investigation discovered the "act[s], omission[s], or other 

3 misconduct"-Petitioners' offensive text messages-until December 8, 2014. 

4 A. 

5 

No "Person Authorized to Initiate an Investigation" of Petitioners' Text Messages 
Discovered Them Before December 8, 2014. 
1. POBR Does Not Apply to Criminal Investigations. 

6 Petitioners' focus on the federal criminal investigation of Ian Furminger is a smokescreen. The 

7 phrase "investigation of the allegation" as used in§ 3304(d)(l) refers solely to a disciplinary 

8 investigation conducted by a peace officer's employer. Here, no "investigation of an allegation" 

9 occurred under POBR until December 8, 2014. 

10 A purely criminal investigation is not an "investigation of the allegation" under POBR. POBR 

11 applies only [ w ]hen a law enforcement agency investigates alleged misconduct by an officer 

12 employee[.]" Jackson v. City of LA, 111 Cal.App.4th 899, 909 (2003), citing Pasadena Police 

13 Officers Assn. v. City of Pasadena, 51 Cal.3d 564, 569 ( 1990) (POBR governs a "law enforcement 

14 agency conducting the investigation into alleged misconduct by an officer employee"). "[T]he 

15 legislative history reflects that there was no need to regulate purely criminal investigations. Officers 

16 have Miranda protections. POBR[] is designed to refonn disciplinary investigations where officers 

17 are ordered by their superiors or internal affairs departments to answer questions without those 

18 protections." Van Winkle v. Cty. o.f Ventura, 158 Cal. App. 4th 492, 500 (2007). Where POBR refers 

19 to non-disciplinary investigations, the Legislature used a different phrase: "criminal investigation"-

20 e.g., in§ 3304(d)(2)(A) and§ 3304(d)(2)(G). 

21 In Lucio v. City of LA, 169 Cal.App.4th 793 (2008), the Court of Appeal specifically held that 

22 § 3304's "one-year deadline for disciplinary investigations" does not apply to "investigation[s] ... for 

23 possible criminal prosecution, in which guilt must be established by proof beyond a reasonable doubt," 

24 and which "normally would be more time-consuming than an ordinary investigation into non-criminal 

25 misconduct." Id. at 800, citing Mays v. City of LA, 43 Cal.4th 313, 321 (2008) ("Viewing the terms of 

26 section 3304(d) as a whole, it appears clear that the fundamental purpose of this provision is to place a 

27 one-year limitation on investigations of officer misconduct.") (emphasis added). 

28 
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2. POBR Does Not Apply to Investigations Directed by Outside Agencies. 

2 All investigations are exempt from POBR when conducted by outside agencies. See Alhambra 

3 Police Officers Ass'n v. City of Alhambra Police Dept., 113 Cal.App.4th 1413, 1421-22 (2003) ("By 

4 its own terms section 3303 does not apply when an officer is interviewed by an outside agency in the 

5 course of that agency's criminal investigation of another officer."); Seligsohn v. Day, 121 Cal.App.4th 

6 518, 520-521 (2004) (no application of POBR where officers questioned by an associate dean of a 

7 college and a private investigator). 2 

8 The USAO directed the Mission Investigation. The USAO issued orders to investigators and 

9 threatened them with discipline or even federal prosecution if they did not comply. Caputo Deel. ~~7-

10 8. The Police Chief, SFPD Command Staff, and the federal investigators explicitly agreed to this. 

11 Suhr Deel.~ 15; Tomioka Deel.~ 10. Petitioners cannot transform the USAO investigation into a 

12 ')oint investigation" or a "partnership" (Op. Br. at 3) simply by seizing on the shorthand used by Sgt. 

13 Minner in his deposition. That description is not binding on the Department, and does not even reflect 

14 Minner's own experience. Minner Deel.~ 5; Minner Tr. 66:9-11 ("it's essentially a federal 

15 investigation. We were assisting them ... "). 

16 3. Only IAD-Admin Is Authorized to Initiate a Disciplinary Investigation. 

17 Within SFPD, it makes no difference whether "a police sergeant and a police lieutenant ... 

18 were aware of the content of the text messages by December 2012," Op. Br. at 1, unless those 

19 individuals were assigned to IAD-Admin. Only IAD-Admin is authorized to initiate a disciplinary 

20 investigation of non-criminal misconduct by an SFPD member. This has been SFPD's rule, policy, 

21 and practice during Chief Suhr' s entire tenure, and that of his predecessor. Suhr Deel. ~~8-9. 

22 SFPD's designation of IAD-Admin as the only persons "authorized to initiate an investigation" 

23 is binding on the Court. Jackson v. City of LA, 111 Cal.App.4th at 910. See also Caloca v. County of 

24 San Diego, 72 Cal.App.4th 1209, 1223 (1999) ('"[T]he procedural details for implementing the 

25 

26 

27 

28 

2 The exceptions to this rule concern situations where peace officer employers mandate or 
coerce compliance, and do not apply here. Cf CCPOA 11, 82 Cal.App.4th 294 (2000) (correctional 
authority compelled cooperation with outside misconduct investigation), declined to follow by Van 
Winkle, 158 Cal.App.4th at 500; Berkeley Police Assn. v. City a/Berkeley, 167 Cal.App.4th 385, 407-
10 (2008) (independent Review Commission lacked its own authority to compel officers' testimony). 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

provisions for an administrative appeal are to be formulated by the local agency."'); SPB Decision No. 

08-02, in re Russell Brizendine; RJN Ex. 2 (deferring to CDCR' s designation of a Hiring Authority as 

the only person "authorized to initiate an investigation" under POBR; "[N]ot just any CDCR 

employee, at a supervisory level or higher, may initiate an investigation"). 

In Jackson, the LAPD passed implementing rules designating that the relevant "person 

authorized" to initiate a POBR investigation was "a 'Sergeant I or Detective II or higher."' 111 

Cal.App.4th at 910. SFPD's policy is less like LAPD's and more like CDCR, which designates a 

"Hiring Authority" as the sole person authorized to initiate a POBR investigation. In Benefield v. 

CDCR, 171 Cal.App.4th 469 (2009), the trial court had accepted Benefield's argument that the 

limitations period began to run on the date of the alleged misconduct, or on the day a superior officer 

(a "Correctional Lieutenant") discovered it. Id. at 476. Reversing, the Court of Appeal held: 

The trial court could have credited Jaramillo[ the witness, an officer]'s testimony 
and drawn the inference that [Correctional Lieutenant] Vanhoose was aware of 
the incident on the date it occurred. However, the resolution of that factual 
question does not mean that the limitations period began to run on the date of 
the incident unless the trial court also concluded that Vanhoose was "a person 
authorized to initiate an investigation" of the incident. The record contains no 
evidence whatsoever that Vanhoose was so authorized. 

Even if the trial court could have speculated that Vanhoose was an 
"Investigative Lieutenant" to whom serious misconduct should be 
reported, the fact that the incident should have been reported to him did 
not establish that he had the authority to initiate an investigation. The 
record contains no evidence that Vanhoose held the position of "Hiring 
Authority" or held any other position that gave him the authority to initiate an 
investigation of the alleged incident. 

id. at 476-77 (emphasis added) (footnote omitted). Petitioners make the same argument the Court of 

Appeal rejected in Benefield: that an officer's obligation "to report [misconduct] to his supervisor" 

(Op. Br. 15) is the same as authorization to initiate a disciplinary investigation. 

Petitioners are wrong to rely on SFPD General Order 1.06 (RJN Ex. 3), requiring superior 

officers to notify more senior officers when they learn of potential misconduct, and to look into the 

basis of that misconduct. See Op. Br. 14-15. General Order 1.06 does not create the legal authority to 

initiate a disciplinary investigation under POBR. Suhr Deel.~ 9. A senior officer's obligation to 
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"investigate" any incident prior to notifying IAD-Admin goes no further than the similar obligation to 

2 report misconduct to a Lieutenant in Benefield. Cf Defilippo Tr. 157:5-158:2 (supervisor's options 

3 under 1.06 include retraining, verbal or written correction to officer, determining whether further 

4 investigation, as by IAD-Admin, is necessary); Caputo Deel.~ 9. As in Benefield, that obligation does 

5 not bestow the senior officer with "the authority to initiate an investigation." 171 Cal.App.4th at 177. 

6 And General Order 1.06 is limited by General Order 2.01, Rules 48-49, which prohibit SFPD officers 

7 from compromising criminal investigations or divulging confidential information, RJN Ex. 3, and by 

8 General Order 2.01, Rule 10, which prohibits officers from breaking the law to obey a General Order. 

9 RJN Ex. 3. "[F]ederal, state, and local laws come ahead of general orders, department policy. And I 

1 O already had a direct lawful order on how this was structured and what was confidential ... from the 

11 deputy chief of police, Lyn Tomioka." Defilippo Tr. 83:23-84:4. See also id. 146: 17-19. 

12 

13 

4. IAD-Admin Did Not Discover Petitioners' Text Messages Until December 
8, 2014, at the Earliest. 

14 IAD-Admin received Petitioners' texts as part of the transfer of information the USAO 

15 approved on December 8, 2014. Yick Deel.~ 10. While IAD-Admin did not focus its investigation 

16 on the text messages specifically until January 20,2015-Yick Deel.~~ 12-14-December 8, 2014 is 

17 the earliest date on which any knowledge of the messages could be imputed to IAD-Admin. 

18 Before that date, as Petitioners concede (Op. Br. 3-4 ), the only persons with knowledge of the 

19 text messages were the federal investigators who obtained the messages by search warrant, and the 

20 select IAD-Crim officers assisting them. The federal investigators are not bound by POBR. And the 

21 IAD-Crim investigators were absolutely prohibited from compromising the federal criminal case by 

22 disclosing evidence to IAD-Admin. See Suhr Deel. ~ 6. 

23 

24 

5. The Select IAD-Crim Members Assisting with the Mission Investigation 
Were Explicitly Prohibited from Disclosing Evidence to IAD-Admin. 

25 Petitioners concede that the USAO prohibited and successfully prevented disclosure of their 

26 text messages to IAD-Admin. Op. Br. 3-4, 15. 

27 As the Court of Appeal recognized in Lucio, POBR envisions that police departments will do 

28 what SFPD did here, awaiting the conclusion of criminal proceedings before launching their own 
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disciplinary investigations. "The criminal investigation should not have to bear the pressure of being 

2 rushed to completion because of the one-year deadline for disciplinary investigations." 169 

3 Cal.App.4th at 800. POBR "allows those primarily concerned with discipline to await the results of 

4 investigations into possible criminal conduct without forfeiting the opportunity to deal appropriately 

5 with conduct that violates internal rules." Id. 

6 Lt. Michelle Jean, SFPD's acting captain of Risk Management, is the current head of IAD-

7 Crim. Jean Tr. 22:16-19. She explained that the Lucio approach is standard in SFPD: 

8 Q. So can you explain to me how it is that IAD Crim interacts, if at all, with 
IAD Admin? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A We don't interact with them. I mean, once we're done with the criminal case, 
then we provide the information to them for them to assess if there's any admin 
issues related to whatever we've conducted for criminal cases. 

Jean Tr. 68:17-69:8. 

In this case, the separation between IAD-Crim and IAD-Admin was even greater, as the USAO 

insisted on complete confidentiality during the pendency of its criminal investigation-under threat of 

federal prosecution. See Jean Tr. 27:17-18 (confidentiality letter "was pretty much the first thing I 

signed before any words were exchanged"); id. 31 :22-32:3 (AUSO Caputo emphasized that Lt. Jean 

"might have knowledge that I was not allowed to share with my department."). 

The "binders" containing Petitioners' texts, to which they refer at Op. Br. 7, were kept "under 

lock and key." Jean Tr. 33: 17; Defilippo Tr. 98: 17-19 ("Nobody was involved or saw the case file or 

knew anything about it until [6(e) letters] were signed and it was okay with the feds."). 

The head ofIAD-Crim-first DeFilippo, then Jean-was likewise prohibited from disclosure 

to SFPD. 

Q. So when you say "the firewall" with regard to the information, what do you 
mean by that? 

A Nothing would flow past me to San Francisco Police Department. So 
anything that was discovered or investigated with the federal investigation 
belonged to the feds, and they wanted to know who and where that information 
went. 

So in that meeting, it was decided that it would stop with me; the police 
department would not get any further information until the feds are ready to 
give it-the information. 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Defilippo Tr. 53:5-15. See also id. 54: 17-19 ("the U.S. attorney ... actually threatened to charge me if 

I released any information, so I didn't."); 79: 12-80:5; 240:23-241: 1. 

[Defilippo] explained to me that basically-as I've stated before, that I was the 
last line of defense, so to speak, the wall between IA-Crim and the department. 
I wasn't at liberty to speak about anything regarding the ongoing criminal 
investigation. 

Q. Did he tell you why? 

A. I didn't feel that he had to tell me why. I just - you know, when I signed that 
document, it was pretty much implied that you do not share any information. I 
wouldn't say it was a threat, but it was implied that, you know, if we disclose 
any information, we could possibly be brought up on charges for interfering 
with an investigation. 

Q. So did they ever tell you that you could be prosecuted if you revealed 
information that was not obtained through the grand jury? 

A. Correct. 

Jean Tr. 34:18-35:25 (emphasis added). 

Federal law prohibits disclosure of evidence to the targets of a federal investigation. See, e.g., 

18 U.S.C. §§ 2-3 (liability for obstruction of federal investigation by tipping off targets); 18 U.S.C. § 

2511(1 )(e) (liability for tipping off targets of federal or state law enforcement wiretaps); 18 U.S.C. § 

2232 (liability for improper notification of search warrants). In light of those provisions and the 

USAO's warnings, IAD-Crim members were justified to believe that any breach of confidentiality 

19 would result in prosecution. 

20 And the threats worked. As Petitioners admit, Petitioners' text messages did not reach any 

21 member of IAD-Admin, or Sf PD as a whole, until December 2014. Op. Br. 3-4. 

22 II. 

23 

PETITIONERS' INTERPRETATION OF POBR WOULD REQUIRE UNLAWFUL 
CONDUCT BY PEACE OFFICERS. 

24 Petitioners' proposed interpretation of POBR violates a fundamental principle of statutory 

25 interpretation: a statute must be read to produce "practical and workable results rather than one 

26 resulting in mischief or absurdity[,]" City of Santa Monica v. Gonzalez, 43 Cal.4th 905, 919 (2008) 

27 and statutory language must be interpreted "to prevent injustice." Moyer v. Workmen's Comp. 

28 Appeals Bd., 10 Cal.3d 222, 232 (1973). A ruling that the POBR limitations period began to run on 

15 
RESPONDENTS' BRIEF ON THE MERITS, Case No. CPF-15-514302 



the USA O's receipt of the text messages, and was not tolled, would result in mischief and injustice. 

2 If Petitioners are right, then the !AD-Crim officers in this case faced the following impossible 

3 choice after receiving Petitioners' text messages: either (a) obey the USAO's orders, forfeiting the 

4 entire Department's rights to bring disciplinary charges and (according to Petitioners' theory) violating 

5 General Order 1.06; or (b) disclose the text messages to IAD-Admin, compromising the integrity of an 

6 ongoing criminal investigation, violating the orders of both the USAO and the Department (including 

7 General Order 2.01, Rules 48-49), and risking federal prosecution. 

8 There are many good reasons why compromising a criminal investigation is both illegal and 

9 against SFPD policy. "[R]emember that the search warrants and the text messages were an 

1 O investigative step. That was confidential under our investigation. If [it] was revealed how we were 

11 getting the information, the messages likely would have stopped .... My experience with criminals, if 

12 they know you're on the phone, that phone goes in the garbage, in the water. It's gone." Defilippo 

13 Tr. 165:23-166: 19. "When a person who is a subject of a criminal investigation is alerted to the 

14 existence of that investigation-whether the subject is a potential witness, suspect, or target of the 

15 investigation-the integrity of the investigation is compromised." Suhr Deel. ii 5. According to 

16 AUSA Caputo, the risks of a compromised investigation include destruction of evidence, witness 

17 tampering, discovery of investigative methods by those trying to avoid detection, and the creation of 

18 "a host of procedural and other obstacles with important consequences for the criminal investigation," 

19 from Fifth Amendment issues to distortion of the factual record. Caputo Deel ii 9. 

20 Petitioners do not dispute, but embrace, the dire consequences of their interpretation of PO BR. 

21 They endorse this grim prediction from Jackson, placing it in boldface: "a statute of limitations may 

22 purchase such repose at the price of procedurally barring a meritorious cause of action[.]" 111 

23 Cal.App.4th at 909, quoted at Op. Br. 13. But that quotation misses both the point of Jackson itself, 

24 namely that § 3304 tolls the limitations period during criminal investigations in order to "strike[ ] a 

25 balance" that avoids such a dilemma, 111 Cal.App.4th at 909, and the point of Lucio, that POBR is 

26 structured to avoid the risk of "forfeiting the opportunity to deal appropriately with conduct that 

27 violates internal rules." 169 Cal.App.4th at 800. 

28 To be clear: § 3304 only risks "barring a meritorious cause of action" if courts both 
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misconstrue "investigation of an allegation" in subsection ( d)(l) and refuse to enforce the tolling 

2 provision in subsection (d)(2), both of which Petitioners propose. 

3 III. EVEN IF THE LIMITATIONS PERIOD BEGAN TO RUN IN DECEMBER 2011, THE 
CITY'S INVESTIGATION WAS TIMELY UNDER POBR. 

4 

5 
A. Tolling Is Mandatory During a Criminal Investigation and Prosecution. 

6 POBR tolls the limitations period for the entirety of a criminal investigation and prosecution. 

7 "If the act, omission, or other allegation of misconduct is also the subject of a criminal investigation or 

8 criminal prosecution, the time during which the criminal investigation or criminal prosecution is 

9 pending shall toll the one-year time period." Govt. Code§ 3304(d)(2)(A). "Tolling may be 

1 O analogized to a clock that is stopped and then restarted. Whatever period of time that remained when 

11 the clock is stopped is available when the clock is restarted, that is, when the tolling period has ended." 

12 Woods v. Young, 53 Cal.3d 315, 326 n. 3 (1991). 

13 Application of PO BR's tolling provision is not optional or discretionary. "The act requires the 

14 tolling of the one-year statute of limitations while a criminal investigation is pending if the misconduct 

15 is the subject of that investigation." Breslin, 146 Cal.App.4th at 1078. 

16 

17 

B. If the Limitations Period Began to Run in December 2011, It Was Tolled Until 
December 5, 2014. 

18 Urging the Court to disregard the statutory distinction between a criminal case and a 

19 disciplinary investigation, Petitioners essentially argue that SFPD discovered Petitioners' alleged 

20 misconduct at the same time a criminal investigation of their text messages began. If the Court 

21 accepts that argument, the limitations period was immediately tolled. The date the USAO received 

22 Petitioners' text messages becomes, in the parlance of criminal cases, "day zero of 365." See 

23 generally Barsamyan v. Appellate Division o,fSuperior Court, 44 Cal.4th 960, 968 (2008); People v. 

24 Superior Court (Alexander), 31Cal.App.4th1119, 1126 n.5 (1995). See also Breslin v. CCSF, 146 

25 Cal.App.4th 1064, 1079 (2007) (applying Code of Civil Procedure§ 12; "the one-year statute of 

26 limitations did not begin to run until ... the day after" the criminal investigation formally ended). 

27 It is not an "absurd result" (Op. Br. 22), but the express intent of POBR, to allow a criminal 

28 case to run its course before a police department commences its internal disciplinary investigation. In 
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several of the cases Petitioners cite, courts tolled the one-year limitations period during a criminal 

2 investigation that resulted in no charges against an officer, and held that the clock began to run after 

3 criminal investigators transferred evidence to the department for internal disciplinary investigation-

4 precisely the sequence of events here. 

5 In Parra v. CCSF, 144 Cal.App.4th 977 (2006), several officers were suspected of 

6 participating in or covering up an off-duty assault. 144 Cal.App.4th at 980-981. SFPD and the district 

7 attorney both investigated. Id. at 981-982. Parra was never charged with a crime, but was 

8 administratively charged with neglect of duty and engaging in selective enforcement of the law and 

9 department procedures. Id. at 987. Those charges were issued more than one year after the criminal 

1 O investigations began. Id. Because he was never charged, Parra argued that there was no "criminal 

11 investigation" of him under §3304. The Court of Appeal disagreed, pointing out that "the criminal 

12 investigation included all of the conduct, indeed the very allegations at issue in these administrative 

13 proceedings." 144 Cal.App.4th at 994. Despite the fact that Parra's role was not criminal, the 

14 investigation of the assaults and the departmental reaction constituted a "criminal investigation" 

15 sufficient to toll the statute of limitations. Id. at 994. 

16 In Lucio, two separate women called police to report an officer's threatening behavior. 169 

17 Cal.App.4th at 795-96. After the first incident, the matter was referred to an investigator for the 

18 criminal section of internal affairs; about five months later, it was determined that there was no prima 

19 fade criminal case to be presented to prosecutors. Id. at 796. A notice of disciplinary action was 

20 served on the officer with respect to the first incident just over a year after the report. Id. The Court 

21 of Appeal held that discipline was timely, rejecting Lucio's argument that tolling only applied if the 

22 criminal investigation was conducted by an outside agency over which the employer agency had no 

23 control. Id. at 795-796, 800-801. It also rejected the argument that no tolling applied with respect to 

24 purely disciplinary misconduct charges, e.g. conducting personal business while on duty. Id. at 801-

25 802. Because the noncriminal acts were intertwined with the possibly criminal acts by the officer, and 

26 were the subject of the same criminal investigation, the disciplinary statute of limitations was similarly 

27 tolled as to those charges. Id. at 799-802. 

28 If Petitioners are right, and SFPD's disciplinary investigation began in December 2011, while 
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the criminal investigations were still pending, then Lucio and Parra hold that the period was tolled 

2 from receipt of the text messages until December 5, 2014, when the criminal investigations and 

3 prosecutions concluded. They stand for the proposition that a criminal investigation may have 

4 multiple subjects and may be pursued in several directions at once to encompass numerous possible 

5 instances of misconduct. 144 Cal.App.4th at 994; 169 Cal.App.4th at 802. 

6 Likewise in Breslin, "the one-year period was tolled during the criminal investigation that had 

7 begun before the OCC complaint was filed. The district attorney's criminal investigation ended on 

8 February 10, 1999. The one-year statute of limitations began to run on the following day, February 

9 11, 1999." 146 Cal.App.4th at 1082. Petitioners agree that Breslin is on point. Op. Br. at 20. 

10 All of these cases hold that§ 3304(d)(2)(A) allows those primarily concerned with discipline 

11 to await the results of investigations into possible criminal conduct without forfeiting the opportunity 

12 to deal appropriately with conduct that violates internal rules. 169 Cal.App.4th at 800. That is 

13 precisely what happened here. See Jean Tr. 76: 1- t 9 ("I didn't work in IA Admin, so I was focused on 

14 the criminal case. And my understanding is that it was tolling, and that it would be dealt with once the 

15 criminal case was resolved."); id. 77:25-78:8 (criminal process needed to "take precedence" over the 

16 administrative components; tolling would allow administrative investigation to occur later); Defilippo 

17 Tr. 218: 16-219: 10 ("Our understanding of '3304,' active criminal cases, admin side will toll. So it's 

18 not until we're done with the criminal side that it goes to admin and the clock ticks."). 

19 

20 

1. Petitioners' Text Messages Were the Subject of the Federal Criminal 
Investigations and Prosecutions. 

21 It makes no difference that these Petitioners were not named in the indictments of Furminger, 

22 Robles, or the Southern Station Defendants. Section 3304(d)(2)(A) unambiguously applies ifthe "act, 

23 omission or other allegation of misconduct .... " is the subject of the criminal proceeding. It cannot be 

24 presumed that the Legislature intended to include, but omitted, a requirement that the officer who is 

25 subject to disciplinary proceedings also be a named defendant in criminal proceedings. This 

26 conclusion is bolstered by the fact the Legislature did include such a requirement in two other POBR 

27 subsections,§§ 3304(d)(2)(F) & (d)(2)(G). Those subsections toll the limitations period during civil 

28 or criminal litigation "where the public safety officer is named as a party defendant." Id. The 
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Legislature could have included similar limiting language in subdivision (d)(2)(A); it chose not to. 

Nor does it matter for limitations purposes whether any individual Petitioner was a "subject or 

a witness." Op. Br. 8-9. The Court of Appeal rejected all such arguments in Parra: 

Contrary to Lieutenant Parra's argument, it is the "act, omission, or other 
allegation" which must be the subject of the prosecution, and any objective 
reading of the record reflects that the criminal investigation encompassed the 
misconduct of all officers who were involved in connection with the incident
including Lieutenant Parra. In the words of the Commission: "the criminal 
investigation included all of the conduct, indeed the very allegations at issue in 
these administrative proceedings." 

144 Cal.App.4th at 994 (emphasis added), quoting Govt. Code§ 3304(d)(2)(A). Petitioners quote this 

passage (Op. Br. 19) but fail to heed it, focusing their argument not on the role their texts played in the 

Furrninger investigation, but on whether any individual Petitioner was indicted or named as a witness. 

Id. at 8-9. 

The USAO's criminal case centered around Ian Furrninger's relationships, including his 

network of accomplices, associates, and co-conspirators. The "acts" in question-Petitioners' texts-

were a subject of the investigation, because they were key to understanding those relationships. 

The text messages were "a mechanism in the investigation to ... uncover criminal activity, 

[which is why the USAO] didn't want any of the subjects to know we were looking at their text 

messages." Defilippo Tr. 62: 17-22. See also id. 174: 17-21; Jean Tr. 83:8-15. The criminal 

investigators treated all of the warranted text messages from Furminger' s phone identically, as 

evidence or potential evidence in the criminal case against him. Minner Deel. ii 26. 

The investigators "scrutinized the conduct and potential involvement of other SFPD officers 

who ultimately were never charged in the original indictment." Caputo Deel. ii 12. "[T]he 

investigation identified numerous text messages that were relevant to the course of criminal conduct 

alleged in the federal indictment, and as a result, many of Mr. Furrninger' s text messages were 

included on the Government's exhibit list at trial. "Villazor Deel. ii 9. 

Against this evidence, Petitioners offer the bare assertion that their texts "with Furrninger were 

entirely incidental to the criminal investigation and prosecution and completely unrelated to any of the 

events encompassed therein." Op. Br. at 21. That assertion is unsupported, and indeed controverted, 
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by the record. See Argument III-B-2 below. Even if it were true, the significance of the texts is only 

2 measurable in hindsight. Until Furminger and Robles were convicted, no one-not Sgt. Minner, not 

3 any of the IAD-Crim investigators-knew which evidence would prove most essential to the 

4 prosecution, and which was merely "incidental." "[E]ven after the original indictment was issued, the 

5 precise contours of the criminal case, including the crimes that would ultimately be tried in the case, as 

6 well as the identity of the witnesses that we might call at trial, were not set in stone, but rather, were 

7 subject to change even up until the point of trial." Villazor Deel.~ 8. 

8 The language of subsection ( d)(2)(A) reflects the reality that criminal investigations grow and 

9 evolve like living entities. Minner Deel.~ 32; Villazor Deel. ~8. Persons thought to be witnesses, 

1 O suspects, or targets at one point in an investigation shift into a different category as more information 

11 comes to light. Minner Deel.~ 32; Villazor Deel. ~8 .. It would be absurd and hazardous to do as 

12 Petitioners suggest, and require investigators to halt their criminal case midstream, make a final 

13 decision as to which individuals are sufficiently "incidental," and release infonnation pertaining to 

14 those individuals. See Suhr Deel.~ 6. 

15 For the same reason, the Court of Appeal held that initial beliefs of criminal investigators are 

16 not dispositive of the character of the investigation. "The question of what constitutes a criminal 

17 investigation logically focuses on whether the conduct at issue was potentially criminal, not whether 

18 the resulting charges amount to crimes." Crawford v. City of LA, 175 Cal.App.4th 249, 255 (2009). 

19 

20 

2. Every Petitioner Was a Potential Suspect and/or Witness Until December 
2014. 

21 In any event, these Petitioners were not "incidental" to the Mission Investigation. 

22 The USAO investigation initially focused on every plainclothes officer at Mission Station. 

23 Minner Deel. ~ 2. Once the emerging evidence pointed to a history of criminal behavior by Ian 

24 Furminger, the criminal investigators checked out every member oflan Furminger's network of 

25 connections, to determine if those individuals, including Petitioners, were criminal conspirators or 

26 accomplices. Sensibly, that included following leads generated by Petitioners' text messages. 

27 

28 
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c. If the Limitations Period Began to Run in December 2011, and If It Was Not 
Tolled, Then Three of PO BR's Exceptions Also Apply and Render the Charges 
Against Petitioners Timely. 

15 If the Court credits Petitioners' reading of "investigation" in § 3 304( d)( 1 ), as including the 

16 criminal case built by USAO beginning in December 2011, then it must apply the same broad 

17 definition of "investigation" for purposes of the exceptions to the one-year period contained in§§ 

18 3304( d)(2)(C) and 3304( d)(2)(D). "Whether the application of a single tolling provision renders the 

19 service of disciplinary charges timely is not the question before us. Instead, we consider whether those 

20 charges were timely served considering all applicable tolling periods and reasonable extensions." 

21 Breslin, 146 Cal.App.4th at 1078. See also Parra, 144 Cal.App.4th at 997 & 998 n.14 (OCC 

22 investigation of "28 allegations against 12 members of the Department, including members of the 

23 command staff' supported extension of the limitations period by at least eight months; speculating that 

24 the multijurisdictional exception might support a longer extension, if necessary). 

25 And there is no doubt that the criminal investigation was multijurisdictional. Coordination of 

26 various law enforcement entities, including state and local police in Hawaii, Indiana, and parts of 

27 California distant from San Francisco, as well as the DEA, ATF, and WSIN added at least a year to 18 

28 months the investigation. Minner Deel iJ 33. The Mission Investigations unquestionably involved 
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multiple employees, many more than even the investigation in Parra. Investigators pursued leads 

2 related to not only these nine Petitioners, but at one point every plainclothes officer in Mission and 

3 Station, and several officers from other Stations. Minner Deel. iii! 2, 7. The additional work to 

4 investigate that number of officers added another year to 18 months, at least. Minner Deel. if 33. 

5 Therefore if Petitioners' interpretation of the law is correct, and even if tolling did not apply, 

6 the size and scope of the Mission Investigation require a reasonable extension of at least 30 months, 

7 from December 2011 through June 2014, such that SFPD's notices of proposed discipline were timely 

8 when served less than a year later, on April 2 and April 22, 2015. 

9 CONCLUSION 

10 As in Parra, mandamus relief here would defeat the purpose of Govt. Code § 3304: "To allow 

11 the disciplinary charges to proceed is fully consistent with the policy behind statutes of limitation[:] ... 

12 to promote justice by preventing surprises through the revival of claims that have been allowed to 

13 slumber until evidence has been lost, memories have faded and witnesses have disappeared .... No 

14 claim slumbered here. No evidence was lost. No witnesses disappeared. Not by a long shot." Parra, 

15 144 Cal.App.4th at 998 (citations, quotation, and quotation marks omitted). 

16 The Court must deny Petitioners' mandamus petition in its entirety. 

17 No damages are warranted. If the Court grants Petitioners' request to supplementally brief the 

18 issue of damages (Notice of Motion at 6), Respondents rese~e the right to oppose that briefing. 

19 Dated: December 8, 2015 
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By: 

Respectfully Submitted, 

Attorneys for Respondents 
CITY AND COUNTY OF SAN FRANCISCO, ET AL. 
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Exhibit A 



Via Hand-Delivery 

Special Agent Gregory Nestor 
Federal Bureau of Investigation 
450 Golden Gate Avenue, 13th Floor 
San Francisco, CA 94102 

U.S. Departm, . of Justice 

United States Attorney 
Northern District of California 

11th Floor, Federal Building 
450 Golden Gate Avenue, Box 36(J55 
San Francisco, California 94102-3495 

March 5, 2012 

Re: Rule 6( e) Disclosure List, Investigation # 

Dear Agent Nestor: 

(415) 436-7200 

FAX:(415) 436-7234 

The following name(s) have been disclosed to the United States District Court for the 
Northern District of California as people who have been and will be given access to material, 
including documentary and testimonial evidence, obtained through the powers of the Federal 
Grand Jury inquiring into possible violations of Federal law assigned to United States Attorney 
File Number identified above. 

In accordance with Rule 6(e)(3)(A)(ii), the following individuals are being given access 
to those materials for the sole purpose of assisting the Government attorneys involved in the 
grand jury investigation in the performance of their duties to enforce Federal criminal law. 

The grand jury investigation is criminal in nature, and grand jury proceedings are secret. 
The unauthorized disclosure of grand jury matters is punishable by contempt proceedings. Grand 
Jury matters include the identities of witnesses, their testimony and the nature and content of 
documents and physical evidence obtained through the grand jury investigation. 

No grand jury material may be disclosed or used for any civil or administrative purpose or 
for any purpose other than for the grand jury investigation, except by order of the Court. 

The following individuals are further informed that no subpoenas may be issued or served 
which have not been approved by a Government attorney participating in this investigation. All 
grand jury materials and all transcripts of testimony Will remain under the supervision of the 
United States Attorney and are made availabl.e to you for the sole purpose of assisting the 
assigned Government attorneys and the Grand Jury. 



You should request the following person(s) to read the paragraphs above and sign the 
original of this letter in the space provided below acknowledging that each has been made aware 
ofthe secrecy obligation under Rule 6(e). After all have signed, please return this letter to me. 

Sergeant Katlieri -Choy 
San Francisco Police epartment 

I ' Date 

.: ~· §// 
... :£7 ~ ~e...--------.. &'3 .-08- /;;2_ 
' "=:::;:: 7 ~"--~~"'-~~~-

Sergeant Eric Lederer Date 
San Francisco Police Department 

If you need to disclose grand jury information to any other persons, please let me know 
before any such disclosures are made. Thank you for your help. 

Respectfully Submitted, 

MELINDA HAAG 
United States Attorney 

Assistant United States Attorney 



Via Hand-Delivery 

Special Agent Gregory Nestor 
Federal Bureau of Investigation 
450 Golden Gate Avenue, 13th Floor 
San Francisco, CA 94102 

U.S. Departml of Justice 

United States Attorney 
Northern District of California 

I I th Floor, Federal Building 
450 Golden Gate Avenue, Box 36055 
San Francisco, California 94102-3495 

January 31, 2012 

Re: Rule 6(e) Disclosure List, Investigation 

Dear Agent Nestor: 

(415) 436-7200 

FAX;(415) 436-7234 

The following name has been disclosed to the United States District Court for the 
Northern District of California as an individual who has been and will be given access to 
Il1aterial, including documentary and testimonial evidence, obtained through the powers of the 
Federal Grand Jury inquiring into possible violations of Federal law assigned to United States 
Attorney File Number identified above. 

In accordance with Rule 6(e)(3)(A)(ii), the following individual is being given access to 
those materials for the sole purpose of assisting the Government attorneys involved in the grand 
jury investigation in the performance of their duties to enforce Federal criminal law. 

The grand jury investigation is criminal in nature, and grand jury proceedings are secret. 
The unauthorized disclosure of grand jury matters is punishable by contempt proceedings. Grand 
Jury matters include the identities of witnesses, their testimony and the nature and content of 
documents and physical evidence obtained through the grand jury investigation. 

No grand jury material may be disclosed or used for any civil or administrative purpose or 
for any purpose other than for the grand jury investigation, except by order of the Court. 

The following individual is further informed that no subpoenas may be issued or served 
which have not been approved by a Government attorney participating in this investigation. All 
grand jury materials and all transcripts of testimony will remain under the supervision of the 
United States Attorney and are made available to her for the sole purpose of assisting the 
assigned Government attorneys and the Grand Jury. 



You should request the following person to read the paragraphs above and sign the 
original of this letter in the space provided below acknowledging that she has been made aware 
of the secrecy obligation under Rule 6(e). After she has signed, please return this letter to me. 

02.. OC\. \2.. 
Officer Angela Wilhelm 
San Francisco Police Department 

Date 

If you need to disclose grand jury information to any other persons, please let me know 
before any such disclosures are made. Thank you for your help. 

Respectfully Submitted, 

MELINDA HAAG 
United States Attorney 

ANDREW P. CAPUTO 
Assistant United States Attorney 



Via First-Class Mail 

Lieutenant Jerome Defilippo 
San Francisco Police Department 
850 Bryant Street 
San Francisco, CA 94103 

U.S. Departw ~ of Justice 

United States Attorney 
Northern District of California 

11 lh Floor, Federal Building 
450 Golden Gale Avenue, Box 36055 
San Francisco, California 94102-3495 

November 15, 2011 

Re: Rule 6(e) Disclosure List, Investigation# 

Dear Lieutenant Defilippo: 

(415)436-7200 

FAX:(415) 436-7234 

The following names have been disclosed to the United States District Court for the 
Northern District of California as an individuals who have been and will be given access to 
material, including documentary and testimonial evidence, obtained through the powers of the 
Federal Grand Jury inquiring into possible violations of Federal law assigned to United States 
Attorney File Number identified above. 

In accordance with Rule 6(e)(3)(A)(ii), the following individuals are being given access 
to those materials for the sole purpose of assisting the Government attorneys involved in the 
grand jury investigation in the performance of her duties to enforce Federal criminal law. 

The grand jury investigation is criminal in nature, and grand jury proceedings are secret. 
The unauthorized disclosure of grand jury matters is punishable by contempt proceedings. Grand 
Jury matters include the identities of witnesses, their testimony and the nature and content of 
documents and physical evidence obtained through the grand jury investigation. 

No grandjury material may be disclosed or used for any civil or administrative purpose or 
for any purpose other than for the grand jury investigation, except by order of the Court. 

The following individuals are further informed that no subpoenas may be issued or served 
which have not been approved by a Government attorney participating in this investigation. All 
grand jury materials and all transcripts of testimony will remain under the supervision of the 
United States Attorney and are made available to you for the sole purpose of assisting the 
assigned Government attorneys and the Grand Jury. 



You should request the following persons to read the paragraphs above and sign the 
original of this letter in the space provided below acknowledging that they have been made aware 
o~crecy obligatio un r le 6( e ). After they have signed, please return this letter to me. 

I /' · J.7 I/ - / 9, - /( 
Inspector Damon Hart Date 
San Francisco Police Department 

l\-2\-ll 
~ergeant.JehrrMcMahon 

San Franc?~ice Department 
Date 

If you need to disclose grand jury information to any other persons, please let me know 
before any such disclosures are made. Thank you for your help. 

Respectfully Submitted, 

MELINDA HAAG 
United States Attorney 

ANDREW P. CAPUTO 
Assistant United States Attorney 



Via Hand~Delivery 

Special Agent Gregory Nestor 
Federal Bureau of Investigation 
450 Golden Gate A venue, 13th Floor 
San Francisco, CA 94102 

U.S. Departmt. of Justice 

United States Attorney 
Northern District of California 

/Ith Floor, Federal Building 
450 Golden Gate Avenue, Box 36055 
San Francisco, California 94102-3495 

July 20, 2011 

Re: Rule 6(e) Disclosure List, Investigation 

Dear Agent Nestor: 

(415) 436-7200 

FAX:(415) 436-7234 

The following name(s) have been disclosed to the United States District Court for the 
Northern District of California as people who have been and will be given access to material, 
including documentary and testimonial evidence, obtained through the powers of the Federal 
Grand Jury inquiring into possible violations of Federal law assigned to United States Attorney 
File Number identified above. 

In accordance with Rule 6(e)(3)(A)(ii), the following individuals are being given access 
to those materials for the sole purpose of assisting the Government attorneys involved in the 
grandjury investigation in the performance of their duties to enforce Federal criminal law. 

The grand jury investigation is criminal in nature, and grand jury proceedings are secret. 
The unauthorized disclosure of grand jury matters is punishable by contempt proceedings. Grand 
Jury matters include the identities of witnesses, their testimony and the nature and content of 
documents and physical evidence obtained through the grand jury investigation. 

No grand jury material may be disclosed or used for any civil or administrative purpose or 
for any purpose other than for the grand jury investigation, except by order of the Court. 

The following individuals are further informed that no subpoenas may be issued or served 
which have not been approved by a Government attorney participating in this investigation. All 
grandjury materials and all transcripts of testimony will remain under the supervision of the 
United States Attorney and are made available to you for the sole purpose of assisting the 
assigned Government attorneys and the Grand Jury, 



You should request the following person(s) to read the paragraphs above and sign the 
original of this letter in the space provided below acknowledging that each has been made aware 
of the secrecy obligation under Rule 6(e). After all have signed, please return this letter to me. 

Special Agent Katherine Klueber 
Federal Bureau oflnvestigation 

<~AG~ 
Sp6ciaJAkent Jennifer Garlie 
~l Burea oflnvestiga ·on 

Special Agent Faris Daoud 
Feder~ Bureau oflnvestigation 

, A~ 
. ,/ /\ /\. 

Specil:.trge~ Meli&7atrkf""==---
Federal Bureau oflnves 'gation 

Special Agent Eric Cunningham 
Federal ureau o I estigation 

Iritelligence Analyst 'c ael Taylor 
Federal Bureau of Investigation 

Date 

Date 

7 /l7/11 
Date 

Date / 

7/ 27 / l( 
Date 

OJ-/2.r'/'Ul I I 
Date 

zd.:7/N:z/ I 
Date ' .., 



-
Supe sory Special Agent David A. Wintrode 
Federal Bureau of Investigation 

San Francisco Police Department 

. ...-r- . ,.,,,, 
'-.) .... -?:-:=:: 

Sergeant Joseph Minner 
San Francisco Police Department 

Sergeant/Inspector Peter Walsh 
San Francisco Police Department 

Datf/ 

Date' 

7/2.0{1/ 
I 

Date 

Date 

Date 

Date 

Ifyou need to disclose grand jury information to any other persons, please let me know 
before any such disclosures are made. Thank you for yow- help. 

Respectfully Submitted, 

MELINDA HAAG 
United States Attorney 

tktwa ANDREWP.~ 
Assistant United States Attorney 



ELECTRON LCALL Y 

FILED 
Superior Court or Calffomla, 

County of San Francisco 

12/08/2015 
Clerk of the Court 

BY:VANESSA WU 
Deputy Clerk 
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Exhibit A 



RE: Touhy Letter - Villazor, Rodney (USACAN) Page 1of1 

RE: Touhy Letter 

Villazor, Rodney (USACAN) 

Tue 11/4/2014 5:07 PM 

To:Alden, John (POL) <John.Alden@sfgov.org>; Patrick, Melissa (FBI) <Melissa.Patrick@idbi.gov>; 

cc:Yick, Robert (POL) <Robe1t.Yick@sfgov.org>; 

John -the day after the verdict, I'm giving you my opening, closing, exhibits, all of Furminger's text messages 
and the Apple records the very next day. You'll have our entire trial file at your disposal. 

From: Alden, John (POL) [mailto:John.Alden@sfgov.org] 
Sent: Tuesday, November 04, 2014 4:47 PM 
To: Patrick, Melissa (FBI) 
Cc: Villazor, Rodney (USACAN); Yick, Robert (POL) 
Subject: Touhy Letter 

Melissa: 

Thanks for chatting with me just now on the phone. I know you have a lot going on. As I mentioned, we 
have reached a juncture at which our Department will not be able to successfully prosecute any follow
up administrative case against Sergeant Funninger and Officer Robles if our administrative Internal 
Affairs Division does not receive some discovery soon detailing the information to be used in the 
criminal trial. They both have an administrative speedy trial right that has already been triggered such 
that we we have only a few weeks to prepare our administrative trial presentation if they are not 
convicted. Even if we receive those materials now, preparation for that trial will be extremely 
challenging. 

As you may know, we've been assured for some months now that our administrative Internal Affairs 
Division would be given the materials already given to defense counsel, but we have not received that 
material yet. I now understand that you would like us to send you a Touhy letter requesting that the FBI 
provide us with the FBI materials already provided to defense counsel in the criminal case. I appreciate 
your offer to send us an example of such a letter so we can meet your needs. If you email that to me, I 
should be able to get you a Touhy letter tomorrow (Wednesday). 

Thanks again for your help on this. Please let me know if there is anything else I can do to facilitate this 
process. 

John Alden 
SFPD Internal Affairs Division 
415-553-4905 

https://usawebmail.usa.doj.gov/owa/ 12/3/2015 



DENNIS J. HERRERA, State Bar #139669 
City Attorney 

2 ELIZABETH SALVESON, State Bar #83788 
Chief Labor Attorney 

3 KENNETH M. WALCZAK, State Bar #247389 
Deputy City Attorney 

4 Fox Plaza 
1390 Market Street, Fifth Floor 

5 San Francisco, California 94102-5408 
Telephone: (415) 554-4206 

6 E-Mail: kenneth.walczak@sfgov.org 
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8 CITY AND COUNTY OF SAN FRANCISCO, SAN FRANCISCO 
POLICE DEPARTMENT and SAN FRANCISCO POLICE COMMISSION 
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10 

11 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

12 

COUNTY OF SAN FRANCISCO 

UNLIMITED JURISDICTION 

13 RAIN 0. DAUGHERTY, 

14 Plaintiff-Petitioner, 

15 vs. 

16 CITY AND COUNTY OF SAN 
FRANCISCO, SAN FRANCISCO POLICE 

17 DEPARTMENT and SAN FRANCISCO 
POLICE COMMISSION, 

Defendants-Respondents. 

Case No. CPF-15-514302 

REDACTED DECLARATION OF GREGORY 
P. SUHR IN SUPPORT OF RESPONDENTS' 
BRIEF ON THE MERITS OF PETITION FOR 
WRIT OF MANDAMUS 

Hearing Date: 
Hearing Judge: 
Time: 
Place: 

December 21, 2015 
Hon. Ernest Goldsmith 
9:30 a.m. 
302 (Law & Motion) 

Reservation No.: Hearing Date set PER COURT 
ORDER issued on September 2, 2015 
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REDACTED VERSION 

(ORIGINALS FILED UNDER SEAL 
PURSUANT TO COURT ORDER DATED JUNE 22, 2015) 

Redacted, Dec of Suhr ISO Respondents' Brief On The Me1its of Pet for Writ, SFSC #CPF 15-514302 n:\labor\li2015\ 151252\0 I 066826.doc 



1 I, Gregory P. Suhr, declare as follows: 

2 1. I am the Chief of Police for the San Francisco Police Department ("SFPD" or 

3 "Department"). I have held this position since April 27, 2011. I have worked for the City since 1 ~81, 

4 when I was sworn in as a Police Officer. Since then, I have held various positions with the SFPD, 

5 including Police Sergeant (1989 to 1994); Lieutenant (1994 to 1997); Captain (1997 to 2000); 

6 Commander (2000 to 2002); Deputy Chief, Field Operations Bureau (2002 to 2005); and Deputy Chief 

7 (2005 to 2009). 

8 2. I make this declaration based on personal knowledge of the matters set forth herein. If 

9 called upon to testify on the matters described, I could and would do so competently. 

1 O 3. After becoming Chief of Police, I appointed Lyn Tomioka as my Chief of Staff and 

11 Greg McEachern as Captain of the Risk Management Bureau. 

12 4. The Department treats investigations into potential criminal conduct by its members 

13 differently from disciplinary investigations of rule infractions, or other member misconduct. SFPD 

14 criminal investigations are handled by the Internal Affairs Division-Criminal Unit ("IAD-Crim"). 

15 Disciplinary investigations are the purview of the Internal Affairs Division-Administrative Unit 

16 ("IAD-Admin"). Where it is necessary to preserve confidentiality, to protect the integrity of an 

17 ongoing criminal investigation, the Department imposes a "wall" between IAD-Crim and IAD-Admin, 

18 preventing any dissemination of criminal evidence to the disciplinary investigators, or to the remainder 

19 of the Department. This separation allows the Department, where appropriate, to make a criminal 

20 investigation its first priority, and to initiate internal discipline, if any, after the criminal investigation 

21 ends. 

22 5. In certain cases, that separation is critical. When a person who is a subject of a criminal 
\ 

23 investigation is alerted to the existence of that investigation-whether the subject is a potential 

24 witness, suspect, or target of the investigation-the integrity of the investigation is compromised. The 

25 subject changes his or her behavior to avoid detection, and the investigators lose their ability to gather 

26 critical evidence. This is true for investigations of police officers and non-police-officers alike. 

27 

28 
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1 6. This case illustrates that principle. Confidentiality was key to the criminal investigation 

2 oflan Furminger, Edmund Robles, and their network of accomplices and co-conspirators. In view of 

3 all the circumstances, it is clear to me that, had SFPD initiated any disciplinary investigation before 

4 the criminal investigation concluded, the federal prosecutors might well have lost the ability to make 

5 their criminal case against Furminger and Robles. 

6 7. I am familiar with the California Procedural Peace Officers Bill of Rights Act 

7 ("POBR"), Cal. Gov't Code§ 3300 et seq. and with its provision tolling the statute oflimitations 

8 while a criminal investigation is pending. This language is a significant reason that the Department is 

9 able to structure its Internal Affairs Division as it does. The tolling provision allows IAD-Crim to 

10 complete an entire criminal investigation before IAD-Admin begins its disciplinary investigation of 

11 alleged rules violations, or other non-criminal misconduct-without concern that any disciplinary 

12 action will be untimely. 

13 8. I understand POBR (specifically, Govt. Code§ 3304(d)(l)) gives the Department the 

14 right to designate the "person[ s] authorized to initiate an investigation" of alleged disciplinary 

15 violations, or other misconduct by an SFPD member. The only persons authorized to initiate such 

16 investigations in SFPD are the officers assigned to IAD-Admin. Discipline may not be based on any 

17 other member's investigation. That has been the Department's consistent policy for my entire tenure 

18 as Chief, and while my predecessor served as Chief (from June 2009 through January 2011). 

19 9. The Department's designation of IAD-Admin as the sole Division authorized to initiate 

20 disciplinary investigations does not conflict with Department General Order (DGO) 1.06, issued in 

21 1994. That Order merely requires an officer who becomes aware of misconduct to report to a superior 

22 officer, who must attempt to resolve the issue or to look into it further. I have never interpreted the 

23 word "investigation" in DGO 1.06 to refer to a disciplinary investigation subject to POBR. Again, the 

24 Department's policy and practice is that only IAD-Admin may initiate such an investigation. 

25 10. When I became Chief of Police in April 2011, criminal investigations of SFPD 

26 members at Mission Station and Southern Station were already underway. Those investigations began 

27 after Jeffrey Adachi, the San Francisco Public Defender, alleged that plainclothes officers from those 

28 
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1 two Stations had falsified police reports regarding drug arrests made at single residence occupancy 

2 units ("SROs"). Mr. Adachi alleged that surveillance videos from those facilities undermined officers' 

3 statements regarding the legality of entries made and searches conducted within residential units. 

4 IAD-Crim opened iµvestigations into each alleged unlawful search. 

5 11. Not long after those investigations began, I learned that the U.S. Attorney's Office had 

6 initiated its own criminal investigations into the same alleged conduct. Through my Command Staff, I 

7 learned that the U.S. Attorney's Office ("USAO") requested assistance in those investigations from 

8 our IAD-Crim investigators. I directed Deputy ChiefTomioka to communicate with the U.S. 

9 Attorney's Office on my behalf and to determine how the Department could best assist. As my 

10 Deputy Chief, Tomioka had authority to enter agreements on my behalf and on behalf of the 

11 Department. 

12 12. Deputy ChiefTomioka said that she, Captain McEachern, and members ofIAD-Crim 

13 met with the U.S. Attorney's Office and the FBI. I believe that meeting occurred in June of201 l. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

13. With my approval, Tomioka agreed to the following: 

a. 

b. 

c. 

d. 

e. 

the Department would end its own criminal investigations into Mission and 

Southern Station officers. 

The USAO would conduct a criminal investigation of Southern Station 

plainclothes officers, without Department assistance. 

The USAO would conduct an independent criminal investigation into Mission 

Station plainclothes officers, led by Assistant U.S. Attorney Andrew Caputo 

(the "Mission Investigation"). 

Members of IAD-Crim would assist with the Mission Investigation as needed, 

under the direction of the Officer-in-Charge of the Division Jerome Defilippo. 

IAD-Crim members would defer to the USAO direction of the Mission 

Investigation, and keep all evidence and details about the investigation 

completely confidential. 

3 
SUHR DECL. ISO CCSF MERITS BRIEF, Case No. CPF-15-514302 



1 

2 

3 

4 

5 

6 

7 

f. 

g. 

Lt. Defilippo would be the highest ranking officer with SFPD to have access to 

information from the Mission Investigation. 

Lt. Defilippo would neither be expected nor permitted to share such 

information with me or anyone else outside of IAD-Crim, including his superior 

officer Captain McEachem or any member of my command staff, without prior 

approval from the U.S. Attorney's Office. 

14. There was never any question in my mind, or to any of the Department Command Staff, 

8 that the Mission Investigation was independent of SFPD and directed by the USAO. 

9 15. I had no expectation that any members of IAD-Crim would breach the confidentiality 

10 agreement with the federal government by informing me or anyone else in the Department of potential 

11 disciplinary violations, or other misconduct, uncovered in the USAO's criminal investigation. Indeed 

12 Deputy ChiefTomioka told me that IAD-Crim members risked federal prosecution if they committed 

13 such breaches. Deputy ChiefTomioka and Captain McEachem issued orders on my behalfrequiring 

14 IAD-Crim members to follow the USAO's directive and to maintain strict confidentiality. 

15 16. Those orders trumped any obligation by a member ofIAD-Crim to "notify" any other 

16 member of the Department under DGO 1.06. As Chief, I have the authority and discretion to make 

17 that decision. 

18 17. Circumstances like the Mission Investigation are the reason the Department has DGO 

19 2.01, which prohibits an SFPD member from following unlawful or conflicting orders. An IAD-Crim 

20 member assisting with the USAO Mission Investigation could not disclose evidence to IAD-Admin, or 

21 to anyone else in the Department, even if ordered to do so by a superior. An instruction by a superior 

22 to disclose Mission Investigation evidence to IAD-Admin would have been unlawful, and it would 

23 have conflicted with USAO Caputo's instruction and the prior orders from Deputy ChiefTomioka and 

24 Captain McEachem. 

25 18. I am familiar with the Petitioners in this case and with the racist, sexist, homophobic, 

26 and otherwise offensive text messages they exchanged with Ian Furminger. I am informed and 

27 

28 4 
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1 believe that IAD-Admin's disciplinary investigation of those text messages began after December 8, 

2 2014, when the USAO authorized transfer of evidence to IAD-Admin. 

3 19. At the close of the disciplinary investigation, I signed and issued charges against eight 

4 of the nine Petitioners on or about April 2, 2015. Those charges initiated Police Commission 

5 proceedings. In the charges, 

11 20. As Chief, I retain the authority to impose a ten-day suspension, or any lesser discipline, 

12 on SFPD members without consideration by the Police Commission. In the case of 

I am informed Petitioner , received a letter from 

15 IAD-Admin, notifying him of his rights and of the proposed suspension, on April 22, 2015. 

16 I declare under penalty of perjury that the foregoing is true and correct. Executed this 7th day 

17 of December, 2015 in San Francisco, California. 

18 

19 

20 

21 

22 

23 
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GREGORYP. SUHR 
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