City Attorney Dennis Herrera News Release
For Immediate Release:
November 19, 2015
Contact: Matt Dorsey
(415) 554-4662

San Francisco sues American Express for
billions in penalties, restitution for merchants
Statewide consumer protection case in California follows federal court decision that
the global charge card giant illegally restrained trade, flouted U.S. antitrust laws
SAN FRANCISCO (Nov. 19, 2015)—San Francisco City Attorney Dennis Herrera is suing American
Express Company (NYSE:AXP) in a statewide consumer protection action over anti-competitive and
illegal merchant restraints alleged to be “responsible for billions of dollars in excessive and
improper costs” borne directly by retailers and, indirectly, by all California consumers.
Herrera’s civil suit follows a federal court decision from earlier this year, in which the U.S. Justice
Department and 17 state attorneys general prevailed in their case that restrictions long imposed by
the global charge card giant on participating merchants unlawfully restrained trade and violated
federal antitrust laws. As a result, Herrera’s suit alleges, Amex owes billions in civil penalties and
restitution to merchants in the nation’s largest state under California’s tough Unfair Competition
Law.
“The party is over for American Express, and the bill is coming due in California,” Herrera said.
“The federal court ruling earlier this year merely confirms what millions of retailers, economists
and U.S. Justice Department officials have known for years: American Express has rigged the game.
They shook down merchants, stifled competition, and shifted costs for their extravagant member
perks to even cash-paying consumers. It’s unfair, it’s illegal, and—under state law—it warrants
tough penalties and restitution for California’s merchants.”
American Express for years has exacted a 3 percent fee on each charge card transaction—well in
excess of fees charged such competitors as Visa and MasterCard—accounting for roughly $2.25
billion in fee payments annually by California merchants alone. At the same time, according to
Herrera’s complaint, Amex strictly prohibited its participating merchants from taking any step to
encourage consumers’ use of less costly payment methods, including cash. Barred from assessing

[MORE]
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surcharges or offering discounts—or even expressing a simple preference for cash or competing
cards—sellers’ uniform pricing mandates effectively forced all consumers to subsidize the high fees
and generous rewards American Express continues to lavish on its generally affluent cardholders.
Herrera’s complaint, filed in San Francisco Superior Court on Nov. 6, seeks a judicial declaration
that Amex’s merchant restraints violate California law together with an injunction barring the
company from enforcing its illegal contractual provisions. California’s Unfair Competition Law
authorizes civil penalties of $2,500 for each violation, which Herrera contends equates to each
charge card transaction. The complaint also seeks restitution for California merchants in an
amount to be determined at trial as well as attorneys’ fees and costs of the suit.
The case is: People of the State of California, ex rel. Dennis Herrera v. American Express Company et
al., San Francisco Superior Court Case No. CGC-15-548854, filed Nov. 6, 2015. Documentation on
the case is available on the San Francisco City Attorney’s website at http://www.sfcityattorney.org.
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COMPLAINT FOR VIOLATION OF THE
CALIFORNIA UNFAIR COMPETITION LAW

AMERICAN EXPRESS COMP ANY and
AMERICAN EXPRESS TRAVEL RELATED
SERVICES COMPANY, INC.,
Defendants.
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1

The People of the State of California, acting by and through San Francisco City Attorney

2

Dennis Herrera ("the People"), bring this complaint against defendants American Express Company

3

and American Express Travel Related Services Company, Inc. ( collectively, "American Express" or

4

"Amex"), and allege as follows:

I.

5
6

1.

INTRODUCTION

The People bring this action to address American Express's pervasive and longstanding

7

violations of California _'s unfair competition laws. American Express has for many years imposed

8

illegal and anti-competitive rules, policies, and practices ("Merchant Restraints") on all California

9

merchants who accept Amex cards. These unlawful Merchant Restraints have been directly

10

responsible for billions of dollars in excessive and improper costs that have been borne by California's

11

merchants.

12

A.

Overview And Effect Of Amex's Anti-Competitive

13

2.

Merchants incur fees (known as "swipe fees") each time a consumer elects to make a

Merchant Restraints

14

payment using an Amex or other payment card. Swipe fees vary widely based primarily on the type

15

(credit, debit, etc.) and brand (Amex, Visa, etc.) of payment card chosen by the consumer.

16

Nationwide, merchants pay roughly $15 billion in swipe fees to Amex each year, and California

17

merchants account for approximately $2.25 billion of these annual payments.

18

3.

Amex-branded cards impose the highest swipe fees in California and nationwide.

19

Many Amex-accepting merchants incur swipe fees in excess of 3% on each transaction. To place this

20

percentage in context, the average hotel in the United States operates on a 3.72% net margin, and the

21

average general retailer operates on a 2.67% net margin. Amex' s swipe fees are therefore very

22

significant to merchants.

23

4.

Other types and brands of payment cards are substantially less expensive for merchants

24

than Amex cards. Given the option, merchants would prefer that consumers choose a less expensive

25

payment option, and they would therefore value the ability to offer incentives for consumers to select a

26

payment card other than Amex. Amex's Merchant Restraints, however, have prohibited merchants

27

from steering consumers to other payment options, whether by posting an innocuous "We Prefer Visa"

28
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1

or "We Prefer Discover" sign or even by mentioning the very existence of Amex's high swipe fees to

2

consumers.

3

5.

Additionally, Amex's Merchant Restraints have prohibited merchants from charging a

4

different price at the point of sale depending on whether the customer wishes to use Amex or another

5

payment card. This ban on differential pricing has effectively prevented merchants from influencing

6

consumers who choose to pay with Amex. Amex card users (referred to by Amex as "Cardmembers")

7

generally accrue frequent flier miles and other expensive rewards that are funded by the high swipe

8

fees paid by merchants. And yet, under Amex' s rules, merchants have been barred from providing

9

discounts to non-Amex card users.

10

6.

Thus, in order to cover the higher cost of Amex cards, merchants have responded by

11

charging artificially elevated prices to all consumers of their goods and services, including those who

12

use cash, debit, electronic benefit cards, and less expensive credit card brands. Amex's Merchant

13

Restraints have therefore also resulted in substantial harm to consumers-and

14

affluent consumers. Federal Reserve economists have observed that the "uniform pricing" mandated

15

by Merchant Restraints "produces a cross-subsidy of consumers who use higher-cost payment

16

methods like credit cards by consumers who use lower-cost methods like cash or PIN debit."

17

Scott Schuh, et al., An Economic Analysis of the 2010 Proposed Settlement between the Department of

18

Justice and Credit Card Networks, Fed. Reserve Bank of Boston, No. 11-4, July 8, 2011. Merchants'

19

ability to steer consumers to cheaper payment products-e.g.,

20

by providing truthful information about the high cost of accepting Amex cards-would

21

reduce their costs to accept credit cards and would mitigate these regressive cross-subsidies.

22

7.

particularly to the least

by offering differential pricing and/or
substantially

In the absence of the Merchant Restraints, merchants would have been free to offer

23

consumers incentives to use payment products that carry lower swipe fees than Amex-branded

24

payment cards. If merchants had been free to steer customers to less-expensive cards, their costs of

25

accepting payments would have decreased. In turn, Amex would have faced competitive pressure to

26

reduce its swipe fees, lest merchants continue to steer consumers to cheaper payment products.

27
28

8.

The Merchant Restraints, however, insulated Amex from price competition-i.e.,

from

competition with respect to the amount of swipe fees charged.

2
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1

B.

The Department Of Justice Prevails In Its Lawsuit Against Amex And The
Merchant Restraints Are Held To Be Illegal

9.

On October 4, 2010, the United States of America and seventeen states filed suit in the

2

3
4

United States District Court for the Eastern District of New York against Amex alleging that the

5

Merchant Restraints violate federal antitrust law, and requesting that an injunction be entered to enjoin

6

their enforcement nationwide. See United States v. Am. Express Co., Case No. 10-CV-4496 (NGG)

7

(E.D.N.Y.) (the "Federal Enforcement Action"). The plaintiffs did not challenge the Merchant

8

Restraints restricting a merchant's right to impose surcharges on Amex transactions.

9

10.

Visa Inc. ("Visa") and MasterCard International Inc. ("MasterCard") were also named

1O as defendants based on their imposition of similar Merchants Restraints. Visa and MasterCard,
11 however, promptly settled with the Department of Justice on July 20, 2011, and agreed to rescind the
12 challenged Merchant Restraints. Visa and MasterCard further agreed, in response to merchant class
13

action litigation, to rescind their bans on merchant surcharging, effective in 2013, and to pay

14

approximately $7.2 billion in damages (before opt-out adjustments).

15

11.

Amex refused to settle with the Department of Justice. Instead, Amex engaged in

16

protracted litigation with the Department of Justice in order to preserve the unlawful Merchant

17

Restraints. Although Amex delayed its day of reckoning for more than four years, on

18 February 19, 2015, the Court issued an exhaustively detailed 150-page opinion holding that the
19

Merchant Restraints constitute unlawful restraints of trade in violation of the antitrust laws.

20

United States v. Am. Express Co., 88 F. Supp. 3d 143 (E.D.N.Y. 2015). On April 30, 2015, the Court

21

permanently enjoined Amex from enforcing the challenged Merchant Restraints in the United States

22

for a period of ten (10) years. United States v. Am. Express Co., 2015 U.S. Dist. LEXIS 56945

23

(E.D.N.Y. 2015). Amex has appealed the ruling to the Second Circuit and seeks to overturn the

24

injunction, which would allow Amex to re-impose its Merchant Restraints.

25

12.

In October 2015, Amex modified its Merchant Restraints to comply with the Court's

26

permanent injunction. Amex still, however, maintains a rule restricting surcharging. Although the

27

Federal Enforcement Action forced Amex to rescind many of its Merchant Restraints, that action

28

focused only on injunctive relief, and did not provide any monetary relief for the very significant harm

3
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1

that Amex has caused through its systematic antitrust violations. Nor did the Federal :8nforcement

2

Action impose civil penalties on Amex for its longstanding illegal conduct.

3

13.

Accordingly, the People of the State of California bring this action in order to vindicate

4

the legal rights of California's merchants and to remedy American Express's unlawful and unfair

5

business practices.

II.

6
7

14.

THE PARTIES

The plaintiff in this action is the People of the State of California. Dennis J. Herrera, the

8

City Attorney for the City and County of San Francisco, brings this action in the name of the People

9

pursuant to California Business and Professions Code section 17204, which provides that "[a]ctions

10

for relief pursuant to" the UCL may be brought in the name of the People by "a city attorney in a city

11

and county" such as San Francisco, and pursuant to California Business and Professions Code section

12

17206, which authorizes such city attorneys to seek penalties "in the name of the People of the State of

13

California."

14

15.

15
16

Defendant American Express Company is a New York corporation with its principal

place of business in New York, New York.
16.

Defendant American Express Travel Related Services Company, Inc. is a Delaware

17

corporation, with its principal place of business in New York, New York, and is a wholly owned

18

subsidiary of American Express Company. American Express Travel Related Services Company, Inc.

19

is generally responsible for all aspects of the payment card business conducted under the American

20

Express brand, including the operation of the American Express network.

Ill.

21
22

17.

JURISDICTION AND VENUE

The Superior Court has jurisdiction over this action. Amex is conducting unlawful,

23

unfair and deceptive business practices in San Francisco and throughout California, and the City

24

Attorney has the right and authority to prosecute this case on behalf of the People.

25
26

18.

Venue is proper in this Court because Amex transacts business in the City and County

of San Francisco and some of the acts complained of occurred in this County.

27

28
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IV.

1
2

19.

CARDNETWORKSAND THE MERCHANTRESTRAINTS

General purpose credit and charge cards are payment devices that enable the cardholder

3

to purchase goods and services from participating merchants without accessing or reserving the

4

cardholder' s funds at the time of the purchase. There are two types of general purpose cards: ( 1) credit

5

cards, which allow the cardholder to choose to pay the monthly bill in full or to pay the balance in

6

installments; and (2) charge cards, which generally require the cardholder to pay the charges in full

7

after each billing period.

8
9

20.

There are four major general purpose credit and charge card networks in the United

States: Amex, Discover, Visa, and MasterCard. Arnex and Discover both operate largely "closed-

10

loop" networks. Closed-loop networks maintain direct relationships with both cardholders and

11

merchants; they issue cards to consumers and contract with merchants for card acceptance. Visa and

12

MasterCard both operate "open-loop" networks and do not have direct relationships with merchants or

13

cardholders; instead, they form relationships with "issuing banks," which issue cards to cardholders,

14

and "acquiring banks," which contract with merchants and deposit funds into merchants' accounts.

15

21.

Regardless of whether the network is open- or closed-loop, the essential structure of a

16

transaction is similar. When a cardholder uses the network's branded card, the acquiring bank (in the

17

case of Visa or MasterCar4) or the network itself (in the case of Amex or Discover) pays the merchant

18

the transaction amount less a swipe fee. Typically, these funds are paid to the merchant within a day

19

or two of the transaction. At the end of the month, the issuing bank ( as to Visa or MasterCard) or the

20

network itself (as to Amex or Discover) invoices the cardholder for the amount of the cardholder's

21

transactions, plus any applicable interest and fees.

22

22.

In the Amex network, when a Cardmember presents an Arnex-branded card for

23

payment, the merchant swipes the card and transmits a record of the transaction to Arnex. Amex then

24

sends to the merchant's bank account an amount of money that is, generally speaking, equal to the

25

transaction amount minus the swipe fee. For a typical merchant, that discount fee, at relevant times,

26

has been approximately 3% of the total transaction amount. At 3%, if a Cardmember presents an

27

Amex-branded payment card to make a $100 purchase, the merchant will receive $97 from Amex, and

28
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1

Amex will bill its Cardmember for $100. The $3 difference represents Amex' s revenue from the

2

transaction.

3

23.

Other payment products are far less costly to the merchant. Debit card transactions, for

4

example, generally cost merchants less than half of Amex's swipe fee. Other credit cards, including

5

Discover, Visa, and MasterCard, have also historically been less expensive to merchants.

6

Accordingly, merchants could have realized substantial savings if they were permitted to steer

7

transactions away from Amex to less costly payment products.

8
9

24.

In the absence of the Merchant Restraints, merchants could have promoted the use of

less costly payment products in a variety of ways, including:
•

offering differential pricing, a coupon, or other non-cash consideration (e.g.,
dedicated checkout lines, or other privileges) to induce customers to use a
payment product other than Amex;

•

verbally asking customers if they would mind using a different payment
product, as opposed to Amex cards;

13

•

posting "We Prefer" signage indicating a preference for a cheaper payment
product; and

14

•

truthfully communicating to consumers the swipe fees incurred by the
merchant for accepting Amex and other card products.

10
11
12

15

16

25.

Prior to the injunction in the Federal Enforcement Action, all merchants had to agree to

17

follow the Merchant Restraints in order to accept Amex cards. These restraints strictly prohibited

18

merchants from engaging in pro-competitive practices that encouraged Amex customers to use less

19

expensive payment methods offered by Amex's competitors. As set forth in§ 3.2 of Amex's "April

20

2015 Merchant Reference Guide- U.S.," which, until October 2015, when Amex modified its

21

Merchant Restraints to comply with the injunction, was incorporated into all U.S. merchant

22

agreements, either by reference or by the use of substantially similar language:

23
24
25
26

27

"Merchants must not-

•

indicate or imply that they prefer, directly or indirectly, any Other Payment
Products over our Card,

• try to dissuade Cardmembers from using the Card,
• criticize or mischaracterize the Card or any of our services or programs,
• try to persuade or prompt Cardmembers to use any Other Payment Products
or any other method of payment (e.g., payment by check),

28
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•

impose any restriction, conditions, or disadvantages when the Card is
accepted that are not imposed equally on all Other Payment Products, except
for ACH funds transfer, cash, and checks, ...

•

engage in activities that harm our business or the American Express Brand
(or both), or

•

5

promote any Other Payment Products (except the Merchant's own private
label card that they issue for use solely at their Establishments) more
actively than the Merchant promotes our Card[.]"

6

The term "Other Payment Products" is defined to mean "any charge, credit, debit, stored value,

1
2
3

4

7

prepaid or smart cards, account access devices or other payment cards, services or products other than

8

the [American Express] Card."

9

26.

Under Amex's interpretation of these rules, which Amex vigorously monitored and

1O enforced, a merchant could not offer a discount for the use of an inexpensive credit card if it did not
11

also offer the same exact discount for the use of an expensive Amex card. Nor could a merchant

12 communicate to its customers the level of the swipe fees that it incurs on Amex transactions, or even
13

inform the consumer that Amex cards are more expensive to the merchant than other payment

14 products. Likewise, it would have violated Amex rules for a merchant to enter into an agreement with
15

another network- say, Discover- under which the merchant would obtain reduced swipe fees in

16 exchange for posting signage that reads "We Prefer Discover."

17
18

27.

It would also have violated Amex' s Merchant Restraints for a merchant to target Amex

card users (to the exclusion of Visa, MasterCard, or Discover card users) by offering them a discount

19 in order to encourage a less expensive payment product. Thus, it would have violated Amex's rules if
20

a merchant, on the payment page of its website, were to offer a discount for using a debit card only to

21

those customers who initially typed in an Amex credit card number for payment. Likewise, it would

22

have violated Amex's rules if a merchant were to offer an in-person discount for debit 011lyto those

23

customers who initially produced an Amex card for payment. Amex senior management recognized

24

that, if merchants were permitted to engage in this type of selective discounting, they would do so in

25

significant numbers, constraining Amex's ability to maintain supra-competitive swipe fees.

26

28.

The intended and actual result of Amex's Merchant Restraints was near-total

27

foreclosure of price-based competition in the payment card acceptance services markets. A competitor

28

network, or a new market entrant, might offer to provide comparable services to retailers at a price far
7
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1 lower than that charged by Amex. But a low-price strategy would not e~able the would-be competitor
2

to gain any market share from Amex, because the Merchant Restraints ensured that the consumer had

3

no incentive to use the less expensive payment medium.
The competition-thwarting effect of the Merchant Restraints has been well documented.

29.

4
5

Discover, for example, entered the marketplace as a maverick competitor in the 1980s. Like new

6

entrants in other industries, Discover sought to gain share from Amex, Visa, and MasterCard by

7

offering swipe fees that were significantly lower than those of th~ dominant networks. However, the

8

other networks' Merchant Restraints blocked merchants from rewarding the new network for its lower

9

prices. Discover's low-price strategy was unsuccessful. More recently, beginning in the late 1990s,

10 Discover again attempted to win share by offering merchants financial incentives - even including
11 equity ownership stakes in the network- in exchange for driving traffic to Discover. But once again,
12 the Merchant Restraints of Amex and its competitors foreclosed Discover's efforts to compete, as
13 merchants advised Discover that they were unable to participate because of the Merchant Restraints of
14 the competitor networks.
The Merchant Restraints thus rendered Amex largely impervious to price-based

30.

15

16 competition in the provision of payment card acceptance services. This fact was highlighted in trial
17 testimony by Amex' s worldwide head of merchant pricing, Jack Funda, who testified during
18 proceedings in the Federal Enforcement Action that "no, we don't compete on costs." Testimony of
19 Jack Funda, July 22, 2014 Trial Tr. at 2667-68.
20

' v.

AMEX'S MERCHANT RESTRAINTS FORECLOSED PRICE COMPETITION
AMONG CARD NETWORKS

21
22

' 31.

The Merchant Restraints prohibited merchants from offering consumers differential

23

pricing based on their use of an Amex card or other payment products. In this regard, the Merchant

24

Restraints were vertical price restraints that foreclosed the possibility of horizontal (inter-brand) price

25

competition.

26

32.

Additionally, the Merchant Restraints prohibited merchants from engaging in other

27

practices-e.g.,

from expressing a preference for a competing card brand- and functioned as vertical

28

non-price restraints. These vertical price and non-price restraints are illegal under California law.

8
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1

A.

There Is Direct Evidence Of Actual Adverse Effect On Competition

2

33.

Amex's Merchant Restraints have harmed competition in California by, among other

3

things:
•

Disrupting the ability of Discover, other networks, or a new market entrant
from using price (e.g., in the form of decreased swipe fees) to increase
market share;

•

Eliminating the opportunity for card networks to compete for preferred
merchant treatment;

7

•

Enabling Amex to raise or maintain its fees to merchants without fear of
losing market share;

8

•

Preventing merchants from employing differential pricing to encourage
consumers to use cheaper payment products; and

•

Eliminating the potential for merchants to pass savings from reduced card
acceptance costs on to all customers in the form of lower prices.

4
5
6

9
10
11

34.

But for the Merchant Restraints, the networks would have had no choice but to compete

12 on swipe fee pricing. As the President and COO of Discover rec~ntly acknowledged, if there were no
13 Merchant Restraints-i.e.,

if "merchants could steer transactions to Discover network [at the] point of

14

sale," then "Discover would aggressively pursue a strategy of lowering our prices and providing

15

incentives to merchants that would steer incremental volume to Discover." Testimony of

16 Roger Hochschild, July 10, 2014 Trial Tr. at 872:6-10. MasterCard likewise testified that it would
17

allocate "funds to merchants to help do more steering," in the absence of the Merchant Restraints.

18 Testimony of Nina Biomstad, Vice President for Travel & Entertainment, July 24, 2014 Trial Tr. at
19 · 3259: 11-13. However, because Amex is accepted by merchants representing more than 90% of U.S.
20

credit card spending, the other credit card networks lacked any meaningful opportunity to provide

21

merchants with incentives to steer volume. Amex's Merchant Restraints flatly precluded any such

22

pro-competitive endeavor.

23

35.

Indeed, the largest merchants realize they would be "able to negotiate on price

24

significantly" with Amex "if [they] had the ability to steer." Testimony of Christopher D. Priebe,

25

Director of Payment Strategies, Southwest Airlines, July 21, 2014 Trial Tr. at 2418:3-17. And

26

Amex's head of merchant pricing, Jack Funda, grudgingly acknowledged that, without the Merchant

27

Restraints, Amex "may need to reduce pricing to merchants," as it would then "be fighting to retain

28
9
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1 the business by any means necessary." Testimony of Jack Funda, July 22, 2014 Trial Tr. at 2745:212

3

2755:6 .
36.

Accordingly, in the Federal Enforcement Action, the Court found that the Merchant

4

Restraints "have caused and continue to cause actual harm to competition in the network services

5

market" ... by, among other things, "impair[ing] the competitive process in the network services

6

market, rendering low price business models untenable, stunting innovation, and resulting in higher

7

prices for merchants and their consumers." United States v. Am. Express Co., 88 F. Supp. 3d at 207-

8

08. The .Court then concluded that Amex's proffered pro-competitive justifications - preservation of

9

Amex' s differentiated business model and preventing merchant free-riding - "do not offset, much less

10 overcome, the more widespread and injurious effects of the [Merchant Restraints] on interbrand
11 competition[.]" Id. at 225.
12

B.

Market Definition

13

37.

Amex has market power in at least one traditionally-defined relevant product market:

1.

14

15
16

38.

General Purpose Credit And Charge Card Network Services Market

There exists a relevant market, the product dimension of which is no broader than

general purpose credit and charge ("GPCC") card network services to merchants by networks .
39.

GPCC networks-including

Amex, Visa , MasterCard, and Discover-provide

18

infrastructure and mechanisms enabling merchants to obtain authorization for, settle, and clear

19

transactions for customers who pay with GPCC cards. Merchant acceptance of GPCC cards is defined

20

and controlled at the network level, and prices to merchants are established directly or indirectly by the

21

networks . Amex, Visa, MasterCard, and Discover compete as sellers of GPCC network services to

22

merchants.

23

40.

Most merchants cannot reasonably substitute GPCC network services for other

24

payment services. Most merchants cannot simply refuse to accept GPCC cards in favor of other

25

payment methods - e.g., cash, debit, and checks. Modem consumers expect and demand, for on-line

26

and most in-person transactions, that they can use GPCC cards to purchase the goods and services they

27

want. A merchant who refuses to accept GPCC cards runs a very substantial risk of losing customers,

28

which is why the merchants pay the GPCC card fees and allow their customers to use GPCC cards.
10
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2.

1
2

41.

Geographic Scope

The geographic dimension of the relevant product market set forth above spans the

3

United States, including California. Arnex and all industry participants treat the United States as a

4

separate geographic market. All providers of GPCC network services maintain U.S.-specific price

5

schedules and rules. And there exist no meaningful opportunities for merchants to arbitrage

6

differences between rates in the U.S. and elsewhere. For example, merchants cannot plausibly route

7

transactions via foreign affiliates to ben~fit from rate differentials.

8

C.

Market Power

9

42.

In the market for GPCC card network services, Amex has demonstrated substantial

10

market power throughout the relevant period by: maintaining supra-competitive discount rates;

11

charging significantly different prices to different groups of merchants for reasons unrelated to the cost

12

of providing service; establishing prices without regard to the cost of providing service; managing to

13 raise or maintain prices as sales volume increased substantially; and forcing merchants to accept the

14
15
16

Merchant Restraints, as well as other anti-competitive terms.
43.

There have existed at all relevant times substantial barriers to entering the payment card

network business, which serves to entrench the market power of Arnex. The challenged rules

17 foreclose what would otherwise be the most likely and obvious route to entry: the provision of
18

acceptance services to merchants at prices that are below those of competitor networks. For this and

19

other reasons, there have been no successful new entrants in the GPCC card network services business

20

for over a quarter century.

21

44.

Further, Arnex's share of the GPCC card network services market is 26%, which is less

22

than Visa's but more than MasterCard's. Amex's 26% share, moreover, is the same as MasterCard's

23

was in the early 2000's, when both the United States District Court for the Southern District of

24

New York and the Second Circuit held that MasterCard- "whether considered jointly [with Visa] or

25

separately" - had market power for antitrust law purposes. United States v. Visa U.S.A., Inc.,

26

163 F. Supp. 2d 322,341 (S.D.N.Y. 2001), aff'd, 344 F.3d 229, 239-40 (2d Cir. 2003).

27
28
11
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1

45.

In the Federal Enforcement Action, the Court recently confirmed that Amex has market

2

power for purposes of the antitrust laws based on a combination of its 26% market share and other

3

actions and effects. Specifically, the Court held:

4

American Express possesses sufficient market power in the [GPCC] network
services market to harm competition, as evideqced by its significant market
share, the market's highly concentrated nature and high barriers to entry, and
the insistence of Defendants' cardholder base on using their American Express
cards - insistence that prevents most merchants from dropping acceptance of
American Express when faced with price increases or similar conduct.

5
6

7
8

United States v. Am. Express Co., 88 F. Supp. 3d at 151.

9

VI.

10

46.

11

merchants.

12

47.

THE MERCHANT RESTRAINTS INJURED CALIFORNIA MERCHANTS
The Merchant Restraints have injured, and will continue to injure, California

First, in the absence of the Merchant Restraints, merchants would have had the option

13

to steer cardholders to cheaper payment products. At a minimum, California merchants would have

14

been free to employ the steering practices discussed above, including by charging differential pricing

15

based on whether a customer utilizes an Amex card or another payment product.

16

48.

Second, the Merchant Restraints insulated Amex from price-based network

17 competition, thereby enabling Amex to extract supra-competitive swipe fees . But for the Merchant
18

Restraints, Amex would not have been able to garner swipe fees that exceeded the fees charged by

19

competitors for similar services.

20

49.

Third, in addition to these "direct" effects, Amex's Merchant Restraints have had the

21

demonstrable effect of driving up the rates that California merchants pay for Visa and MasterCard

22

acceptance. In 2001, the Court in United States v. Visa U.S.A., Inc., supra, invalidated the Visa and

23

MasterCard rules banning member banks from issuing cards on the Amex or Discover networks. In

24

thereafter seeking to partner with banks for the first time, Amex understood that its comparative

25

advantage was its high swipe fees, which in tum allowed it to offer relatively higher issuer fees to

26

those banks that would issue Amex cards instead of Visa or MasterCard.

27
28

50.

Faced with possible mass defections from its bank issuers, who stood to receive a cut of

Amex' s supra-competitive swipe fees by issuing cards on the Amex network, Visa and MasterCard
12
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1

responded by raising their own merchant rates significantly, and shifting their issuing volume to high-

2

merchant-fee card products. Visa's merchant pricing chief William Sheedy "called American

3

Express' open invitation to banks a competitive challenge that would take more money to counter" and

4

justified major fee hikes as a response to "American Express' appeal to banks based on higher

5

merchant fees." See Visa Raising Interchange Fees, American Banker at l_, February 24, 2004. In

6

response, Amex has raised its own prices or has forgone cutting its rates where it otherwise might have

7

done so. The result has been an upward spiral of escalating prices that would not have been possible

8

but for the Merchant Restraints.
51.

9

Given the inflation in swipe fees that resulted from the Merchant Restraints, it will take

10 time for a market correction to occur in the GPCC card network services market following
11

implementation of the injunction issued in Federal Enforcement Action. As merchants begin to use

12

the steering tools that are becoming available to them, the networks will finally face price competition

13

in setting merchant fees. However, it will take time for swipe fees to decrease to anywhere near where

14 those fees would have been but for the Merchant Restraints. Thus, merchants will continue to feel the
15

impact of the Merchant Restraints for some period.
52.

16

The Merchant Restraints have thus inflicted upon, and will continue to inflict upon,

17 California merchants economic injury in the form of an overcharge. If Amex had at all relevant times
18 been exposed to price competition with other payment networks, then Amex would not have been able

19 to maintain prices above comparable products. Among other effects, if Amex had not maintained its
20

Merchant Restraints, Visa and MasterCard rates would have been significantly lower for all California

21

merchants.

22

53.

As a result of the Federal Enforcement Action, Amex revised its Merchant Restraints.

23

However, merchants are still prohibited from applying a surcharge to Amex transactions unless the

24

surcharge is also applied to Other Payment Products. Moreover, the injunction imposed in the Federal

25

Enforcement Action does not reach all conduct violative of the Cartwright Act, nor is it certain that the

26 injunction will remain in place pending resolution of the Federal Enforcement Action.
27

II

28 II
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VII.

1
2

54.

PENALTIES & RESTITUTION

Every business location that accepts Amex cards (which Ame;,c.calls "Locations In

3

Force") was bound by, and adversely affected by, the Merchant Restraints. Upon information and

4

belief, there have been approximately one million distinct Locations In Force in California during the

5

last four years. And at each Location In Force, over the last four years, there have been numerous

6

Amex transactions, all of which have incurred Amex swipe fees. Each Amex ·transaction at each

7

Location In Force is a separate violation. The People are entitled to a civil penalty of up to $2,500

8

with respect to each such violation.

9

55.

California merchants are also entitled to restitution for the overcharges incurred, and

10 continuing to incur, as a result of Amex's Merchant Restraints. In broad strokes, this overcharge is
11 measured as the difference between: (A) the payment card acceptance costs that California merchants

12 have incurred; and (B) the costs that they would have incurred if Amex had never unlawfully
13 maintained Merchant Restraints. This overcharge represents "money ... acquired by means of
14

[defendant's] unfair competition," and is therefore appropriately subject to an order for restitution

15 under UCL section 17203.
16

VIII.

17

CLAIM FOR RELIEF

(As Against All Defendants for Violation of the Unfair Competition Law)

18

56.

The People repeat and incorporate each of the foregoing allegations.

19

57.

The UCL, Bus. & Prof. Code §§ 17200 et seq., provides a right of action for the People

20
21

to redress unlawful, unfair, or fraudulent business practices.
58.

Amex's conduct constitutes unlawful business practices, as evidenced by its violations

22

of the antitrust laws, including the Cartwright Act and the Sherman Act. The Cartwright Act, Bus. &

23

Prof. Code§ 16720, prohibits vertical agreements that comprise unreasonable "restrictions in trade or

24

commerce." Likewise, the Sherman Act prohibits "every contract ... in restraint of trade or

25

commerce." 15 U.S.C. § 1.

26
27

59.

The Merchant Restraints constitute vertical restraints that are unlawful and constitute

unlawful business practices.

28
14
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1

60.

The Merchant Restraints unreasonably restrained competition and have had actual

2

adverse effects upon competition . Additionally, Amex has market power in the relevant markets

3

described above.

4

61.

The Merchant Restraints were not reasonably necessary to accomplish any of Amex's

5

allegedly pro-competitive goals, any pro-competitive benefits were outweighed by anticompetitive

6

harm, and there were less restrictive alternatives by which Amex would have been able reasonably to

7

achieve any pro-competitive goals.

8

62.

Based on the allegations detailed above, Amex's conduct also constitutes unfair

9

business practices. Amex' s Merchant Restraints constitute unfair business practices because they

10

offend established public policy, and because the harm they cause to merchants and consumers in

11

California greatly outweighs any benefits associated with those practices.

12
13

14

63.

As a direct and foreseeable result of Amex's maintenance and enforcement of its

Merchant Restraints, merchants and consumers in California have been harmed.
64.

The People have a substantial interest in protecting the well-being of California

15

consumers, small businesses, and other merchants-and

16

participate are fair and characterized by prices that are set by competitive processes, as opposed to the

17

coercive exercise of market power.

IX.

18

in ensuring that the markets in which they

PRAYERFOR RELIEF

19

WHEREFORE, the People respectfully seek relief:

20

A.

Declaring that Amex's Merchant Restraints violate California law;

21

B.

Enjoining the enforcement of the Merchant Restraints;

22

C.

Assessing civil penalties pursuant to Business and Professions Code section 17206, in

23
24
25

an amount that will be determined at trial;
D.

Ordering restitution pursuant to Business and Professions Code section 17203, in an

amount that will be determined at trial;

26
27

28
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1

E.

Awarding attorneys' fees and costs of suit; and

2

F.

Provide such further and additional relief as the Court deems proper.

3

Dated: November 6, 2015

DENNIS J. HERRERA
City Attorney
RONALD P. FLYNN
Chief Deputy City ;\ttorney
YVONNE R. MERE
Chief of Complex and Affirmative Litigation
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Chief of Special Litigation
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