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L,?gal Advice,on Matters Concerning the Mayor's Race 

Yesterday I took the first steps to raise funds as a possible c~didate for the Mayor of San 
Francisco. During the campaign, I will continue to serve as 'the City Attorney for the City and 
County of San Francisco. This memorandum explains the City Attorney's Office's policies 
regarding representation of the City during the Mayor's race. Following a short period of 
administrative transition" the policies described in this memorandum will apply during the period 
(the "Campaign Period") beginning September 10,2010 and ending at the conclusion of the 
campaign, which I anticipate will be the day the Board of Supervisors (the "Board") declares the 
results of the November 8, 2011 election. ' ' 

Summary , 
, Under,the San FrancisCo Charter; the City Attorney's Office provides a range of leg~ 

advice and representation to the City's officers, departments, boards and commissions, including 
advice regarding elections and campaign finance. Due to my decision to be a candidate in the 
Mayor's race, I intend to limit involvement of the City Attorney's Office and not personally 
participate in legal advice about matters related to elections and campaign requirements during 
the Campaign Period. To avoid even the appearance of any conflicts of interest, the City 
Attorney's Office has implemented the following protocols. 

First, when a legal question directly involves the election orcampaign for Mayor, the 
City Attorney's Office will not handle the matter. Instead, the City will retain outside counsel 
for advice and assistance, preferably from other public law offices. The City Attorney's Office 
has already made preliminary illTangements with three local public law offices to' advise City 
departments 'about the liinited range of issues directly involving, the election and campaign for, 
Mayor. This arrangement is cansistent with past practices; my Office has a standing reciprocal 

, agreement with ather local law affices to. provide legal support at no cost in situatians like this. 

Secand, wherr a legal question invalves ele~tians ar campaigns butdaes not directly 
inyalvethe electian or cillllpaign for Mayar, the CityAttarney's Office will handle the matter, 
but I will not partiCipate in' the, matter during the Campaign Periad. ,Within the next wyek, the 

, , Office willestabli§h!alsereenl spcthatlwill not,beinvolved hi any legal advice regm:Qi,ngthe' ' 
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November 2011 election or campaigns, nor'for that matter will I be involved in any legal advice 
about the upcoming November 2010 election or campaigns, . . . 

Third, for all other matters, the City Attorney's Office will continue to represent the City 
with my full involvement. Except in the two cil:cumstances described.above, I will remain 
actively involved in decisions regarding litigation, legislation, contracts, legal advice; 
investig(ltions and claims, " 

. Discussion 

I. The Role of the City Attorney 

As described in Charter section 6,102, the City Attorney is the legal counsel for the city, . 
. In that capacity, the City Attorney oversees an Office that represents the City, including its 

officers and employees, in litigation; drafts and approves legislation and contracts; and provides 
legal advice to the City and its commissions, officers and employees, See S,P-Charter § 6,102, ' 
The Office regularly advises the Department of Elections, the Elections 'Conimission, the Ethics 

. Commission, the Board. and the Mayor's Office, each of which plays a role in funding, oversight 
and administration of local ekctions, The City Attorney's Office regularly advises those 
agendes on a range of matters, s'ome that are,specific to ekction's,or campaigns and others that 
relate to general administrative matters that all City departments face, The general 
administrative advice ,includes legal advice about notice and agenda requirements for public 
meetings, responses to public records requests, the City's contracting process, contract 
administration, personnel issues, and other similar sorts of matters, . 

The Office's advice and repniseiltation on election- and campaign-related matters varies 
depending on the circumstances, and typically include the following: . 

• Department of Elections' and Elections Commission: The Office provides advice 
regarding federal, state. and-Iocalelectians.laws;represents the City in,election=related 
litigation;'and assists in drafting materials for publication in the Vater Information 
Pamphlet. . ., 

,. Ethir:s Commission: The Office advises on the application and interpretation of local 
and state laws regarding campaign finance regulation, and drafts ordinances and 
regulations governing campaign finance and campaign conduct. In administrative 
enforcement proceedings alleging violations of campaign laws, the Office provides 
advice to the Comrnission and its staff. The Office also represents the City in 
litigation regarding campaign finance matters. 

• Board of Supervisors and Mayor: The Office drafts Iegislationand advises on legal 
issues raised by proposed legislation regarding campaigns and elections, Including 
amendments to the City Charter, the City's Campaign Finance Reform Ordinance 
("CFRO") and the City'siMunicipal Elections Code ("MEC"). The Board has the 
authority to place measures on the ballot; and this Office'usually drafts or approves 
those measures as to form and advises-the Board and the Mayor regarding that 
process. Also, the Mayor or four or more individual JIlembers of the .Board may 

.: submit a policynieasureiorordinance to the voters, and this Office'~;ometimes drafts 
I" ' tHose measure~iajid advises ,the Mayor and Board about them, :tj:l,qugl\ we do not 

'; " approve,them mqOlfofill.1 ;]JhisOffice also provides advice on,budgetaiYID'atters 
i .: :.te!ation to thei.adopt~oil oL,the budget and the City's funding of the Department of 
• '!: Elections and. Elections Commission and the Ethics Commission. 
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• City Attorney's Office: In addition to its role advising and representing City 
departments, the City AttorneY's Office also has independent obligations regarding 

. certain matters impacting elections and campaigns. For instance, the City Attorney 
drafts a tjtle and summary for each proposed local ~easure circulated in an initiative 
petition (Cal. Elec. Code § 9203); prepares the billot question for most local .. 
measures that appear on the City ballot (MEC § 510); reviews proposed formal 

, opinions from the Ethics Commission and determines whether to concur in their 
conclusions (S.F. Charter § C3.699-12); and determines whether to investigate and 
prosecute complaints of campaign finance violations (S.F. Charter § C3.699-13(a); 
CFRO §·1.170(b)). '. . '.' 

• I '. . 

II. The City Attorney's. Office and the 2011 Election' 

, As City Attorney, I am responsible for·ensuring that every City officer; department, board 
and commission receives the highest quality legal representation, and my mayoral candidacy will 
not interfere with that goal. During the Campaign Period, I will take the following steps to 
ensure that the City continues to receive that highest quality legal representation and to 'avoid 

. even the possible appearance of conflicts of interest. 

A. Matters That Directly Involve the Mayoral Election or Campaign. 

During the Campaign Period, the City Attorney's Office will not handle legal questions 
that directly involve the mayoral election or campaign. As section IV of this memoraridum . 
explains further, the affected departments should select outside counsel in advance to advise or 
represent them in those matters, consistent with past practices. 

The following examples illustrate whim an affected department should rely on outside 
counsel.' These examples, and each of the examples listed in the remaining sectiOns of this 
memorandum, ardor-illUStration purposesoiiIY;-ana are il.6rinfendedasilnexhili!sfivelist of 
possible issues. , 

Example 1 - Election questions regarding Mayoral candidates. The Department of 
Elections has a legal question concerning the ballot designation, candidate qualification 
statement, nomination documents or electioneering activities of a candidate for Mayor. 
Because this question pertains specifically to the election or campaign for Mayor, the 
City Attorney's Office will not handle the matter. 

Example 2 - Campaign finance questions regarding Mayoral candidates; The Ethics 
Commission has a legal question regarding the application of campaign finance laws:to a . 

. particular candidate for Mayor, such as: (a) whether the candidate qualifies for the City'S 
. partial public financing program; (b) whether a particular. mailer supports or opposes the 

candidate,'potentially increasing the candidate's speqding limit; (c) whether a political 
expenditure was independent or was coordinated with the candidate's campaign; or (d) 
whether the candidate used publicfunds for a lawfulpurpose. Because these questions 
pertain specifically to the e~ection or campaign for Mayor, the City Attorney's Office will 
~~~~~. . 

. "i "Example'3- Complaints filed withiEthics Commission alleging violations in the mayoral. 

: f ',1. ':. 

;< c4mpaign.,rrhe Ethics Comn'lissio'rrreceives a complaint alleging a violation:,ofthe-local:. : 
campaign fhumce lilWS' by' a candidate for Mayor or by a committee supporting or . 
opposing a candidate f0r Mayor.' !The Commission's staff seeks legal advice regarding 
how to prosecute the complaintl:Because these questions pertain specifically to the 

!! J. 'i' " election oroampaigwfoii.Mayoli , itheCity Attorney's Office wilInot handle the matter. 

, , 
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For these matters where the City Attorney's, Office will not be providing legal advice, 
outside counsel will handle the matter during the Campaign Period. In each such instance, ,the 
outside counsel may contact the City Attorney's Office to inquire whether this Office has any 
existing materials, such as previously-issued memoranda or research files, that could be relevant 
to the issue at hand. Neither outside counsel nor my staff will involve me in any of these 
informational inquiries and exchanges. 

, Also, if any su~h matter is' still pending after the Campaign Period ends, this Office will 
re-evaluate whether use of outside counsel is still needed. ' That determination will depend on 
whether the acts alleged in the 90mplaint involved or affected my campaign. 

B. Matters Involving EI~ctions or Campaign Conduct That Do Not Directly 
Involve the Mayoral Election or Campaign. 

When a legal question does not directly involve the election or campaign for Mayor, use 
of outside counsel is not necessary. 'In those circumstances, the affected City department will 
consult as usual with the City Attorney's Office. But to avoid even an appearance of aconflict 
of interest, I will not participale in matters involving elections or campaigns during the , 
Campaign Period, The City Attorney's Office will adopt a screen, memorialized in writing, gO 
that the deputies handling generalelection and, campaign matters regarding the November'20 10 
and 2011 elections do not communicate with me about these matte,rs. The screen will also apply 
to the Office's Managing Attorney, Marisa Moret Chief Assistant Jesse Smith will supervise the' 
deputies handling the matters and will have final authority for the Office's decisions; 

The following examples illustrate when the Office will screen me from participating in 
advice about elections or campaign conduct during the Campaign Period: 

Example 1 - Election law questions. The Department of Elections has legal questions 
'concerning (a) the qualifications, nomination documents or electioneering activities of a 
candidate for another City office, (b) Hie process for qualifying, withdrawing or 
resubmitting ballot measures, or (c) operational issues such as certification of the City's 
voting system, operation of satellite voting locations for early voting, or implementation 
of laws regarding voter registration. These questions do not pertain specifically to the 

, election or campaign for Mayor, so the City Attorney's Office will handle the matters 
, without my participation during the Caplpaign Period. 

Example 2 - Campaign finance questions. The Ethics Commission has a legal question 
about interpretation of campaign finance laws like the City's contribution limits' or 
disclosure rules, or about the effect of a pending appeals court case on the City'S public 
financing system. The question is not related to any particular candidate or race. This 
question does not pertain specifically to the election or campaign for Mayor, so the City 
Attorney's Office will handle it without my participation during the Campaign Period. 

Example 3- Tasks related to baUotmeasures. The City Attorney's Office is responsible 
for preparing the title and summary for proposed ballot measures and for preparing ballot 
questions for measures that have qualified for the ba,llot. A designee of the City 

" ,Attorl'\ey's Office alsoisits as an ex officio member of the Ballot Simplificatioll 
, ,ConJ?1ittee andprepares~initial9;ri)ftdi!?il3~t for each measu.re that ,the C?Wmittee ,',I :Ii,-', ',,;~:, 
,', conSIders. These task;s:dq notpertam ,sI?eclflcally to the election or campatgn ,for !Mayor, :;, 

: i ',' . ' ,so the· City Attorney's qffice 'will handle them without my participation d~ring' the. . 
Campaign Period. "'.' " . ' , . d'.'" 

'. 
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Example 4 - Litigation regarding elections or campaign finance. A lawsuit is filed 
against the City chitIlenging tht) City's voting system, ballot materials, or the application 
of the City's campaign finance laws. The litigation does not specifically pertain to the 

. election or campaign for Mayor, so the City Attorney's Office will handle it without my 

. participation dUling the Campaign Period. . 

Example 5 - Elections or campaig!1 finance legislation. The Board or the Mayor seeks 
assistance drafting legislation to amend the Charter, the CFRO, or the MEC in a way that 
would affect local campaigns or elections, or seeks legal advice about such legislation 
while it is .pending, Or, similarly, the Ethics Commission seeks assistance drafting 
regulations to interpret the CFRO. These questions do not pertain specifically to the 
election or campaign for Mayor, so the City Attorney's Office will handle them without 
my participlJ.tion during the Campaign Period. . 

Example 6 - General advice to Department of Elections, Elections Commission alJd 
Ethics Commission. The Department" of Elections, Elections Commission or Ethics 
Commission has a legal question concerning on.e of the general laws that govern all City 
agencies, such as a law governing public meetings, public records, contracting, or 
personneL In most circumstances, because this advice could impact the City departments 
responsible for .oversight of local elections and campaigns, the City Attorney's Office 
will handle it without my participation during the Campaign Period. 

C. . . Matters That Do Not Involve Elections or Campaign Finance 
" 

Most of this Office's legal work is unrelated to our advice regarding elections and 
campaigns. Whena legal question does not involve the November .2010 or November 2011 
election or campaign and election issues in those years, the affected City departments will 
consult as usual with the City Attorney's Office. I will continue my involvement and remain the 

. final decision-maker for the Office. For example, for all such matters, the Office will continue to 
draft legislation and approve it as to form, provide legal opinions .upon request, represent boards 
and commissions il). public meetings, represent the City in litigation, and provide advice to 
officers, departments, boards and commissions on a wide variety of matters. The following 
. examples illustrate the type of matter that the Office will handle without any screen: 

Example 1 - Legislation. A member of the Board requests that the City Attorney's 
Office draft legislation on a matter unrelated to elections or campaign finance. The 

. legislation will address it controversial topic that could be a matter of policy debate in the 
campaign for Mayor. Because the legislation does not involve elections or campaign 
conduct, the City Attorney's Office will handle the matter with my involvement. . This 
approach is consistent with past practice in campaigns. where my predecessors or I ran for 
re-election as City Attorney. Though a sitting City Attorney may state personal policy 
positions during a campaign, those positions do not interfere with the City Attorney's 
Charter role in approving legislation or my professional responsibilities as City Attorney. 

Example 2 - Litigation. A lawsuit is filed against the City, or my Office files a lawsuit, 
on a matter unrelated to elections or· campaign finance. The litigation will address a 
controversial topic andI may refer to it in the course of my campaign. Because the 
litigationqoes not involve elections or. campaign conduct, the City Attorney's Office will· 
handle the matter with my involvement. 

Example 3 -Redistricting. Following the publication of the 2010 Census, the 
Department of Elec.tious Or the Elections Task Force seeks legal advice regarding the 

. apportionment of Supervisorh\l districts. Because this advice will not affect elections or 
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campaigns in November 2010 or November 2011,1 will continue to be in charge of the 
City AttOl:ney's Office's handling of the matter. 

Example 4 - Post-election determinations regarding conflic#ng measures. The voters' 
adopt two measures in a single election addressing the same subject matter. The City 
Attorney's Office must review the tWb measures to determine which provisions of the 
two measures conflict, if any, and how they should be codified. Because this task 
involves statutory interpretation rather than'eleytions or campaigri c.onduct,.the City 
Att.orney's Office will handle the matter with my involvement; 

Example 5 - General advice to' City departments. A City department that does not 
regulate campaigns or elections has a legal question a law governing public; meetings, 
public records, contracting, or personneL Because this advice does not involve elections· 
or campaign conduct, the City Attornei s· OffiCe will handle the matter with my 

. involvement. 

III. Determination to Use Outside Counselor to Screen the City AttorneyJrom 
Participation· . . 

It may not always be clear which of the categories described above applies to a particular 
legal question. During the Campaign Period, the determination about whether a particular inatter 
should be referred to outside couhsel, handled by the City Attorney's Office without my 
participation, or handled by the City Attorney's Office under my supervision will depend on the 
facts and circumstances of the situation. Chief Assistant Jesse Smith, or any deputy city attorney 
designated by him for particular matters, will be responsible for, making these determinations, in 
consultation with the department seeking the advice or representation and the City Attorney's 
Office's Ethics and Elections Team. 

IV. Hiring Outside Counsel 

As I mentioned above in this memorandum, it is likely that the Ethics Commission, and 
possibly the Department of Elections or Elections Commission, will require outside counseL 
From time to time, .our Office .calls on .other public law o.ffices to serve as outside counsel in 
particular matters. In return, my Office has occasionally acted as outside counsel for other 
.localities whim their in-house attorneys were unavailable. This arrangement has proven effective 
in ensuring that the City receives high quality legal advice with a minimal expenditUre of City 
resources. We have utilized this arrangement in past elections with success. For example, in 
2009, the Department of Elections and the Elections Commission retaihed the Santa Clara 
County Counsel's Office to advise them aboutlegal matters directly affecting the City 
Attorney's election whenl was the incumbent candidate. I recommend taking the same 
approach during the Campaign Period. 

My Office already has contacted the Oakland City Attorney, Santa Clara County 
Counsel, and San Mateo County Counsel, and all three offices have offered to serve as the City'S 
outside counsel on the issues discussed in section flCA) of this memorandum. These agencies 
will not charge the City f.or their time. Because of their expertise and the cost savings, I 
encourage each ofthe affected departments t.o retain one of these agenCies as their outside 
counsel: My Office will work closely!with you to facilitate those arrangements. The J:lthits ",. 
G:ommissi.oil and,theDepartment of Elections and Elections Commission fihalizefhese'·· I. : '. 

, anangements as soon as possible to .ehstite' that the City receives timely advice from quilified" I" 

counsel when the need arises. ~. . . . " , . . 

i .•. 
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If any department chooses to seek outside counsel other thau from the public law offices 
listed above, the departinent should be guided by the Charter sections that set criteria for outside 
counsel when the City Attorney has a conflict of interest. Those sections require the City to 
"give' preference to engaging the services of a City attorney's office, a County counsel's office or 
other public entity law office with au expertise" regarding the subject matter of the 
representation. S.F. Charter §§ 6.102(1), 13.104.5. When priyate counsel is necessary, the 
attorney retained by the City "must be a member in good stauding with the Bar of California" 
aud must have "at least five years experience" in the subjeCt matter of the representation. Id. 
The cost of outside counsel must be covered by the budget of the department requesting the legal 
advice or representation.' Id. Charter section 13.104.5, which addresses .the use of outside 
counsel by the Elections Coinrnission and the Department of Elections when the City Attorney is 
standing for election, also provides that the outside counsel must comply with specific conflict of 
interest rules designed to minimize the risk of political influence. I recommend that auy outside 
counsel retained to advise the City on matters directly involving the election or campaign for 
Mayor should coIl1Ply with the same rules. 

I am making every effort to ensure that the City receives the best possible legal 
representation during this period. If you have auy questions about the policies set forth in this 
memoraudum, feel free to contact'me, or Jesse Smith oIthe general counsel assigned to work 

. with your department. . . 


