
	
	
	
	
	
	
	
	
	

City Attorney Dennis Herrera Statement 

	

[MORE]	

For	Immediate	Release:		
April	30,	2013	
Contact:	Matt	Dorsey	
(415)	554‐4662	
	
	

Herrera blasts Monster Energy’s lawsuit over 
unlawful marketing to youth, product safety 

	
Pre‐emptive litigation aims to halt City Attorney’s investigation into allegations  

that Monster Energy markets potentially unsafe products to children 
	
	
SAN	FRANCISCO	(April	30,	2013)—San	Francisco	City	Attorney	Dennis	Herrera	today	responded	to	
an	apparently	pre‐emptive	lawsuit	filed	by	Monster	Beverage	Corporation	asking	a	federal	judge	to	
issue	a	court	order	to	halt	Herrera’s	investigation	into	possible	violations	of	California	law	involved	
in	Monster’s	marketing	of	energy	drinks	to	children	as	young	as	11	and	even	6	years	of	age.			
	
“Monster	Energy	is	claiming	an	unfettered	right	to	continue	marketing	its	products	to	children	and	
youth,	even	in	the	face	of	overwhelming	evidence	that	its	products	pose	serious	risks	to	young	
people’s	health	and	safety,”	said	Herrera.		“I	strongly	disagree	with	Monster’s	legal	contention,	and	I	
intend	to	litigate	this	case	aggressively	to	reform	their	irresponsible	marketing	and	business	
practices,	which	I	believe	clearly	violate	California’s	consumer	protection	laws.”	
	
Herrera’s	Consumer	Protection	Unit	launched	an	investigation	into	the	Corona,	Calif.‐based	
beverage	manufacturer’s	business	and	marketing	practices	last	October	in	light	of	mounting	
scientific	consensus	that	highly	caffeinated	energy	drinks	pose	potentially	serious	health	risks	to	
young	people.		Last	month,	Herrera	joined	18	scientists	and	public	health	experts	in	urging	the	U.S.	
Food	and	Drug	Administration	to	take	more	aggressive	regulatory	action	to	protect	children	and	
adolescents	from	the	dangers,	citing	FDA	data	that	consumption	of	Monster	Energy	had	been	
implicated	in	at	least	five	reported	deaths.			
	
As	recently	as	last	week,	the	San	Francisco	City	Attorney’s	Office	was	negotiating	in	good	faith	to	
obtain	Monster	Beverage	Corporation’s	voluntary	agreement	to	end	an	array	of	marketing	practices	
aimed	at	children	and	youth,	including	their	promotion	of	Monster	Energy	drinks	on	schools	and	at	
school‐sponsored	sporting	events.		Evidence	of	actionable	marketing	tactics	uncovered	in	Herrera’s	
investigation	include	a	“Monster	Army”	social	networking	community	with	children	as	young	as	11	
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and	even	6	years	of	age,	and	a	“Monster	Energy	Drink	Player	of	the	Game”	series,	which	
photographs	high	school	athletes	with	two	four‐packs—fully	128	ounces—of	highly‐caffeinated	
Monster	products.	
	
The	case	is:	Monster	Beverage	Corporation	v.	Dennis	Herrera,	U.S.	District	Court,	Central	District	of	
California,	Eastern	Division,	CV‐13‐00786,	filed	April	29,	2013.		The	lawsuit	and	all	supporting	
documentation	in	the	case	are	available	on	the	San	Francisco	City	Attorney’s	website	at:	
http://www.sfcityattorney.org.		
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CITY AND COUNTY OF SAN FRANCISCO 

DENNIS J. HERRERA 

City Attorney 

Ms. Miriam J. Guggenheim 
Covington & Burling LLP 
1201 Pennsylvania Avenue, NW 
Washington, DC 20004 

Mr. Dan Marmalefsky 
Morrison & Foerster LLP 
707 Wilshire Boulevard, Suite 6000 
Los Angeles, CA 90017 

Dear Ms. Guggenheim and Mr. Marmalesfsky: 

OFFICE OF THE CITY AnORNEY 

DIRECT DIAL: (415) 554-4748 

E-MAIL: tara.collins@sfgov.org 

April 30, 2013 

I am writing to express my disappointment that you have elected to file a baseless and 
overreaching lawsuit against me, rather than engage in good faith discussions concerning the 
safety and marketing of Monster Energy Drinks. 

As you know, in October 2012, I began an investigation of Monster Beverage 
Corporation's business practices, and requested that Monster produce documents substantiating 
its marketing claims. You responded to our October 2012 letter by asking for an in-person 
meeting with my staff in December 2012. My staff agreed to meet with you to give you the 
opportunity to present your arguments concerning the safety and marketing of Monster's energy 
drinks. At that meeting in December, you asserted that Monster does not market to youth and 
that the caffeine levels in its products are safe. You did not propose any changes to Monster's 
business practices. 

My staff considered your presentation, conducted a comprehensive review ofthe 
documents you submitted in late December, and conducted further investigation. That 
investigation uncovered numerous instances of children featured in Monster's promotional 
materials (see Exhibit A), as well as further scientific evidence that the caffeine levels in 
Monster's products are not safe (see Exhibit B). As a result, I concluded that Monster had not 
resolved my legal concerns. Instead of immediately filing suit at that time, I sent you a 
confidential letter on March 29,2013 explaining in detail my continuing concerns about the 
safety and marketing of Monster's products, and giving you another opportunity to address those 
concerns before I filed suit. (See Exhibit C.) Rather than providing a substantive response to my 
letter, you responded over two weeks later asking for another in-person meeting on May 2,2013. 
Again, my staff agreed to meet with you, and, at your request, provided you with an opening 
settlement proposal to guide our settlement discussions. (See Exhibit D.) We did not receive 
any response to our proposal other than a confirmation of the May 2nd meeting date. 

In light of the course of our discussions to date, I was shocked to learn that you elected to 
file suit against me yesterday. Rather than taking responsible steps to protect children, Monster 
has chosen instead to attack my office for attempting to enforce consumer protection laws, and to 
force the City to defend against a meritless suit. I am disappointed that what I thought were 
good faith settlement overtures by Monster were actually a delay tactic designed to allow you to 
win the race to the courthouse. 

CITY HALL· 1 DR. CARLTON B. GOODLETI PLACE, ROOM 234 . SAN FRANCISCO, CALIFORNIA 941 02-5408 
RECEPTION: (415) 554-4700 . FACSIMILE: (415) 554-4715 
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April 30, 2013 

In light of your actions, we no longer believe it would be productive to meet on May 2nd
. 

If settlement becomes a viable option in the future, we would consider meeting at that time. 

Enclosure: Exhibit A (Screen Shots) 
Exhibit B (Scientists Letter) 
Exhibit C (March 29th Letter) 

Very truly yours, 

7J~ ~M---DENNI J. ERRERA 
City Atto ey 

Exhibit D (Proposed Injunction and Cover Letter) 



 
 

EXAMPLES OF MONSTER’S MARKETING TO CHILDREN AND ADOLESCENTS 

 

[Note: The names of the children featured in the Monster Army profiles below have been redacted.] 

 

Screenshots from 11-Year-Old’s “Monster Army Major” Profile  
 

 

 



 
 

 

 



 
 

6-Year-Old’s “Monster Army Reserve” Profile  

 

 



 
 

Profiles of Minors Featuring Favorite Monster Energy Drinks 

 



 
 

 



CIN AND COUNN OF SAN FRANCISCO 

DENNIS J. HERRERA 
City Attorney 

The Honorable Margaret Hamburg, M.D. 
Commissioner 
U.S. FOOD AND DRUG ADMINISTRATION 
U.S. Department of Health and Human Services 
10903 New Hampshire Avenue 
Silver Spring, MD 20993 

Re: The Use of Caffeine in Energy Drinks 

Dear Dr. Hamburg: 

OFFICE OF THE CIN AnORNEY 

DIRECT DIAL: (415)554-4748 
E-MAIL: tara.collins@sfgov.org 

March 19,2013 

I write with regard to the attached letter from 18 scientists, academics, clinicians, and public 
health professionals who have concluded, based on their expertise and review of published 
studies, that the caffeine levels in energy drinks pose serious health and safety risks. Because the 
letter concludes that there is no consensus among qualified experts supporting the safety of the 
high levels of added caffeine in energy drinks, I urge the Food and Drug Administration 
("FDA") to take action to protect consumers from these products. 

My office has been investigating the safety of highly caffeinated energy drinks, such as Monster 
Energy, as well as the marketing practices and advertising claims made by energy drink 
companies. l In the wake of recent reports of illness, injury, and even death allegedly linked to 
the consumption of energy drinks, I understand that the FDA is also investigating the safety and 
health risks associated with the products. 

Because energy drinks are conventional beverages,2 the caffeine added to these drinks is a food 
additive that must be generally recognized as safe under the conditions of its intended use (i.e., 
Generally Recognized As Safe ("GRAS")). For a food additive to be safe under this standard, 
there must be "a reasonable certainty in the minds of competent scientists that the substance is 
not harmful under the intended conditions of use." 21 c.F.R. 170.3(i). Under GRAS guidelines, 

I See my October 31, 2012 letter to Monster Beverages Corporation, available at 
http://www .sfcityattorney .org/Modules/Show DocumenLaspx ?documentID= I 070. 

') 

- Many energy drink manufacturers mislabel their products as dietary supplements in an apparent attempt to avoid 
the requirements of the GRAS standard. We note that Monster Energy recently announced that it is reclassifying 
its drinks as conventional beverages. 

CITY HALL, ROOM 234 . 1 DR. CARLTON B. GOODLETI PLACE' SAN FRANCISCO. CALIFORNIA 941 02-4682 
RECEPTION: (415)554-4700· FACSIMILE: (415)554-4715 
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OFFICE OF THE C IN AnORNEY 

the burden is on the manufacturer to prove that (1) an additive is safe for its intended use based 
on published scientific literature, and (2) there is a consensus of scientific opinion regarding the 
safety of the use of the substance. 21 c.F.R. §§ 170.3, 170.30. The FDA has approved caffeine 
as GRAS only for use in cola-type beverages in concentrations no greater than 200 parts per 
million, which is substantially less than the amount of caffeine added to energy drinks . 21 
C.F.R. § 182.1180. 

As the accompanying letter demonstrates, the large amount of added caffeine in energy drinks 
does not meet the requirements of the GRAS standard because it is neither safe based on 
scientific evidence, nor is there expert consensus regarding its safety. To the contrary, as the 
letter makes clear, there is a strong consensus of scientific opinion that the caffeine levels in 
energy drinks have not been demonstrated to be safe, but rather pose a serious public health risk, 
particularly to young people to whom energy drinks are aggressively marketed. 

California's food safety and labeling laws adopt the requirements of the Federal Food, Drug and 
Cosmetic Act ("FDCA"), including the GRAS standard. My office has statutory authority to file 
suit for violations of California law. However, the harms posed by energy drinks are not limited 
to California. Therefore, I urge the FDA to exercise its authority under the FDCA to protect 
consumers from the dangerously high levels of caffeine found in many energy drinks. 

Thank you for your prompt attention to this matter. 

Sincerely, 

DJH/msd 

Enclosure 
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March 19, 2013 
 
The Honorable Margaret A. Hamburg, M.D. 
Commissioner 
Food and Drug Administration 
10903 New Hampshire Avenue  
Silver Spring, MD 20993 
 
Re: The Use of Caffeine In Energy Drinks  
 
Dear Commissioner Hamburg: 
 
Recent reports of health complications, emergency department visits, injuries, and deaths 
related to energy drink consumption have spawned widespread concern among scientists, 
health professionals, legislators, state and local law enforcement officials, and consumers 
regarding the safety of highly caffeinated energy drinks.  As researchers, scientists, clinicians, 
and public health professionals who have studied and conducted research on energy drinks, we 
are writing this letter to summarize the scientific evidence on this issue and encourage action. 

 
Given the evidence summarized below, we conclude that there is neither sufficient evidence of 
safety nor a consensus of scientific opinion to conclude that the high levels of added caffeine in 
energy drinks are safe under the conditions of their intended use, as required by the FDA’s 
Generally Recognized as Safe (GRAS) standards for food additives.  To the contrary, the best 
available scientific evidence demonstrates a robust correlation between the caffeine levels in 
energy drinks and adverse health and safety consequences, particularly among children, 
adolescents, and young adults.  
 
DESCRIPTION OF ENERGY DRINKS AND RELATED PRODUCTS 
Energy drinks are a relative newcomer to the U.S. marketplace and have surged in popularity in 
recent years, particularly among adolescents.  Energy drinks are flavored beverages that contain 
added amounts of caffeine as well as other additives such as taurine, guarana (a natural source 
of caffeine), and ginseng.1-3   
 
The U.S. energy drink industry has grown rapidly since the drinks were first introduced,3,4 and is 
projected to reach $19.7 billion in sales by 2013.2  Between 2006 and 2012, Monster Energy®, 
the largest U.S. energy drink manufacturer, tripled its sales.5  As a result of aggressive marketing, 
energy drinks are particularly popular among adolescents.4,6,7  As noted in a 2010 study 
commissioned by the FDA,a “[e]nergy drinks are typically attractive to young people,” and 65% 
of energy drink consumers are 13- to 35-year-olds.8  More recent reports show that 30 to 50% of 
                                                           
a This report discusses the mean per capita daily caffeine intake from energy drinks as calculated by 
estimates from data provided by the Beverage Marketing Corporation.  The mean per capita daily intake 
tells us nothing about the number of individuals who are ingesting large quantities of these products.  The 
report relied on data that is now out of date and made assumptions based on caffeine levels in 16 oz 
serving sizes, rather than the new 24 oz sizes.  Further, the report also acknowledged that “very limited 
reliable information is available of the number and age distribution of regular energy drink consumers” 
and “there may be underreporting for young person[s]”.8  
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adolescents and young adults consume energy drinks.7,9-11  According to Monitoring the Future, 
the federally funded national annual survey of students in grades eight through twelve, 35% of 
eighth graders and 29% of both tenth and twelfth graders consumed an energy drink during the 
past year, and 18% of eighth graders reported using one or more energy drinks every day.12 
 
Energy drinks vary with respect to caffeine content and concentration.1,13  The caffeine content 
of many energy drinks is not disclosed on the product label,2 and in these cases, information 
about caffeine content must be derived from Internet sources of unknown validity.  In general, 
the caffeine concentration of energy drinks is much higher than that of sodas, for which the FDA 
has recognized 200 parts per million of caffeine (approximately 71 mg per 12 fl oz serving) as 
GRAS.14  By contrast, the most popular energy drinks, like Monster Energy®, contain between 
160 and 240 milligrams of caffeine per can.  Many energy drinks contain as much as 100 mg of 
caffeine per 8 fl oz serving2 with some containing as much as 300 mg per 8 fl oz serving.13  In 
addition, many energy drink brands are sold in larger, containers that hold multiple servings (16 
to 24 fl oz/473 to 710 mL).1  While some energy drink manufacturers properly classify their 
drinks as beverages, others label their beverages as dietary supplements.b 
 
Although some brands of coffee contain amounts of caffeine that exceed the FDA’s established 
GRAS levels for soda, energy drinks differ from coffee in three important ways.  First, the caffeine 
in coffee is naturally occurring, while the caffeine in energy drinks is added by the manufacturer 
and is thus subject to regulation by the FDA as a food additive.  Second, many energy drinks and 
related products containing added caffeine exceed the caffeine concentration of even the most 
highly caffeinated coffee.13,15  Third, coffee is typically served hot, tastes bitter, and is consumed 
slowly by sipping.  By contrast, energy drinks are typically carbonated, sweetened drinks that 
are served cold and consumed more rapidly.  Indeed, energy drinks are often marketed in a 
manner that encourages consumers to ingest large quantities quickly (e.g., “pound down,” “chug 
it down”c). Unlike coffee, energy drinks are marketed in a manner designed to appeal to youth 
and are highly popular with youth.  A scientific review funded by the National Institutes of 
Health has concluded that the risk for energy drink overdose is increased by the combination of 
marketing that specifically targets youth and the developmental risk-taking tendencies of 
adolescents.7 
 
 
 
 
 
 

                                                           
bEnergy “shots” are a subset of energy drinks that come in smaller containers (usually 1.4 to 3 oz) and 
have even higher caffeine concentration than regularly-sized energy drinks. Many contain B vitamins, 
taurine, flavoring, and sweeteners.  Other “energy products” available for purchase include gel packs, 
candies, gum, snacks, energy powders, inhalers, and strips, all containing various amounts of added 
caffeine. 
 

cLabels of Monster Energy® products.  
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HEALTH COMPLICATIONS ASSOCIATED WITH THE CONSUMPTION OF ENERGY DRINKS  
We are particularly concerned about the health effects of energy drink consumption by children 
and adolescents.  Younger individuals tend to have greater sensitivity to a given serving of 
caffeine than adults because they are more likely to have a lower body mass and are less likely 
have already developed a pharmacological tolerance from regular caffeine consumption.  The 
American Academy of Pediatrics’ Committee on Nutrition and the Council on Sports Medicine 
and Fitness recently concluded that “rigorous review and analysis of the literature reveal that 
caffeine and other stimulant substances contained in energy drinks have no place in the diet of 
children and adolescents.”16 
 
The Institute of Medicine has similarly recommended that any drinks containing caffeine should 
not be sold to children at school.17  Pediatric professionals concur and further state that energy 
drinks “are not appropriate for children and adolescents and should never be consumed.”16  
Other experts have concluded that children and adolescents should not consume more than 100 
mg of caffeine per day,7 less than the amount in a single can of most energy drinks.  
 
With respect to adults, the FDA has noted that consumption of 400 mg of caffeine by healthy 
adults in the course of a day is not associated with adverse health effects.18  That standard for 
“healthy adults” does not take into consideration that individuals have varying sensitivities to 
caffeine.19-24  Moreover, consumption of 400 mg “in the course of the day” is an important 
qualification because consumers can ingest 400 mg of caffeine from energy drinks very quickly.  
Metabolism of caffeine appears to be non-linear at high doses.  In one study using caffeine-
experienced human subjects, an increase in caffeine dose from 250 to 500 mg was associated 
with significant increases in the half-life as well as a decrease in the clearance of caffeine from 
the blood, resulting in higher caffeine levels that were sustained much longer compared with the 
lower dose.25  An additional consideration is that the negative effects of caffeine at high blood 
levels could be compounded by the accumulation of its metabolites (e.g., paraxanthine, 
theophylline, theobromine), which are active stimulants themselves.25,26   
 
Our work as public health professionals has included examination of the surveillance methods 
used to track adverse health effects associated with energy drink consumption (e.g., emergency 
department visits for caffeine-related cardiac events).  Despite widespread use of energy drinks, 
there are no systematic data collection methods to ascertain the prevalence of possible adverse 
health complications related to energy drinks and related products.  Therefore, the following 
information likely underestimates the actual prevalence of adverse health effects associated 
with these beverages.  
 
Fatalities and Injuries:  According to information submitted to the FDA through its voluntary 
Adverse Event Reporting System, consumption of Monster Energy® was implicated in the deaths 
of five individuals, and reports of 13 deaths have cited the possible involvement of 5-Hour 
Energy®.27  The FDA has not disclosed the ages of the deceased individuals in these cases.  
However, details reported elsewhere indicate that in one case, a 14-year-old girl reportedly died 
of a cardiac arrhythmia induced by caffeine after consuming two 24 oz Monster Energy® 
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beverages over two consecutive days.28  Also reported to the FDA were 21 claims of adverse 
reactions, some requiring hospitalization, which were reportedly associated with the 
consumption of Red Bull®.29  These reports only refer to three of the energy products on the 
market, and of course do not include injuries and deaths that were not voluntarily reported to 
the FDA.  Also, between October 2010 and September 2011, about half of all calls to the National 
Poison Data System for energy-drink-related caffeine toxicity concerned children under 6 years 
old. This incidence is far greater than for accidental ingestion of other forms of caffeine.30 
 
Emergency Department Visits:  The Drug Abuse Warning Network (DAWN) reports U.S. 
emergency department (ED) visits using a probability sampling strategy.  DAWN conducted a 
special analysis of the data related to energy drink consumption, which revealed a ten-fold 
increase in ED visits from 2005 to 2009 (1,128 to 13,114).31  DAWN recently issued an update to 
that report which showed that the number of energy-drink-related ED visits doubled between 
2007 and 2011, from 10,068 to 20,783.32  
 
Cardiovascular Complications:  Caffeine produces a number of cardiac effects, which appear in 
a more pronounced manner in caffeine-naïve subjects and in those consuming higher doses of 
caffeine.  The consumption of highly caffeinated energy drinks has been associated with elevated 
blood pressure, altered heart rates, and severe cardiac events in children and young adults, 
especially those with underlying cardiovascular diseases.  A few studies have examined the 
effects of caffeine consumption on heart rate and blood pressure in children and adolescents.33,34   
 
Higher doses of caffeine have been associated with caffeine intoxication, resulting in tachycardia, 
elevated blood pressure, vomiting, hypokalemia (from beta-adrenergic stimulation), and cardiac 
arrhythmias (atrial flutter, atrial fibrillation, atrioventricular nodal reentrant tachycardia, and 
ventricular fibrillation).1,3  
 
 A study of young adults found that the consumption of a sugar-free energy drink containing 80 
mg of caffeine was associated with changes in platelet and endothelial function great enough to 
increase the risk for severe cardiac events in susceptible individuals.35  These findings show how 
acute effects of caffeine administration on heart rate might result in cardiovascular events 
requiring hospitalization, especially in at-risk youth. Caffeine’s effects on blood pressure have 
been found to be more pronounced among African American children than White children.36,37 
 
The consumption of energy drinks before or during exercise might be linked to an increased risk 
for myocardial ischemia.  In healthy individuals who consume caffeine and then exercise 
afterwards, significant reductions in myocardial blood flow have been noted by indirect 
laboratory measures.38  Several mechanisms have been postulated to explain this effect, 
including the ability of caffeine to block adenosine receptors that modulate coronary vasomotor 
tone.38  This vasoconstrictive effect might be more pronounced among caffeine-naïve individuals 
or those who acutely ingest higher doses of caffeine, such as are present in energy drinks. 
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Seizures:  In addition to cardiac events, cases have been reported of new-onset seizures 
attributed to energy drink consumption among 15- to 28-year-olds.39-42  In all of these cases, 
seizures ceased after the individuals abstained from consuming energy drinks.  
 
Childhood Obesity:  Energy drinks have also been shown to contribute to youth obesity due to 
their high calorie and sugar content.7,43  One 24-oz can of Monster Energy® contains 81 grams of 
sugar, which is equivalent to 6.75 tablespoons.2  The American Academy of Pediatrics’ 
Committee on Nutrition reports findings that the consumption of excessive carbohydrate 
calories from energy drinks increases risk for pediatric overweight and that “energy drinks have 
no place in the diet of children and adolescents.”16  In addition, adolescents are at risk for 
increased consumption of high-calorie energy beverages due to marketing claims that they 
enhance physical and mental performance and increase energy.13  
  
Other Health Issues:  Youth with higher caffeine intake commonly report troubling 
neurological symptoms, including nervousness, anxiety, jitteriness, and headache.44-46  In one 
review, youth consuming 100 to 400 mg of caffeine daily from dietary sources report jitteriness 
and nervousness.44  Studies have also linked high caffeine intake to reduced sleep, poor 
academic performance, daytime sleepiness (falling asleep at school), aggressive behavior, and 
social and attention problems among youth.47-53  With regard to energy drinks in particular, 
studies have shown negative behavioral effects among youth including jitteriness, anxiety, and 
dizziness, which might undermine students’ ability to stay on task, focus, and perform well.6  
Although many energy drink manufacturers assert that additives such as taurine and B-vitamins 
improve physical or cognitive performance, current evidence does not support these claims.54  
Finally, energy drinks that have higher titratable acidity levels than sports drinks have been 
associated with comparatively more tooth enamel loss.55  
 
Health and Safety Effects of Combining Energy Drinks with Alcohol:  Energy drinks also 
pose unique dangers when combined with alcohol.  Although the FDA and CDC have concluded 
that the combination of alcohol and energy drinks is unsafe and poses serious health risks,18,56 
the latest available national data from Monitoring the Future indicated that 26% of high school 
seniors consumed an alcoholic beverage containing caffeine during the past year.12  Because 
individuals who consume energy drinks with alcohol underestimate their true level of alcohol-
related impairment (i.e., a “wide-awake drunk”),57-59 the bulk of scientific evidence suggests that 
individuals who combine energy drinks with alcohol are more likely to engage in risky behavior 
than if they were only consuming alcohol.60-64  Accordingly, consuming energy drinks mixed with 
alcohol is associated with serious alcohol-related consequences such as sexual assault and 
driving while intoxicated.60  One study found that individuals who mix alcohol and energy drinks 
are more likely to report heavy drinking,65 while another study documented a link between 
frequent consumption of energy drinks and increased risk for alcohol dependence among 
college students.66 
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CONCLUSION 
Based on our own research and our review of the published literature cited herein, we conclude 
that there is no general consensus among qualified experts that the addition of caffeine in the 
amounts used in energy drinks is safe under its conditions of intended use as required by the 
GRAS standard, particularly for vulnerable populations such as children and adolescents.  On the 
contrary, there is evidence in the published scientific literature that the caffeine levels in energy 
drinks pose serious potential health risks, including increased risk for serious injury or even 
death.  We therefore urge the FDA to take prompt action to protect children and adolescents 
from the dangers of highly caffeinated energy drinks, including applying the existing GRAS 
standard for sodas to energy drinks and other beverages that contain caffeine as an additive.  We 
also urge the FDA to require that manufacturers include caffeine content on product labels.  
 
Sincerely,  
 

 
Amelia M. Arria, Ph.D. 
Director 
Center on Young Adult Health and Development 
University of Maryland School of Public Health 
8400 Baltimore Avenue, Suite 100 
College Park, MD 20740 
aarria@umd.edu  
 

 
Mary Claire O’Brien, M.D. 
Associate Professor 
Department of Emergency Medicine 
Department of Social Science and Health Policy 
Wake Forest School of Medicine 
One Medical Center Boulevard 
Winston-Salem, NC 27157 
mobrien@wakehealth.edu  
 

 
Roland R. Griffiths, Ph.D. 
Professor 
Departments of Psychiatry and Neuroscience 
Johns Hopkins University School of Medicine 
5510 Nathan Shock Drive 
Baltimore, MD 21224 
rgriff@jhmi.edu 
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Patricia B. Crawford, Dr.P.H., R.D. 
Adjunct Professor and Director 
Atkins Center for Weight and Health 
CE Nutrition Specialist  
119 Morgan Hall 
University of California 
Berkeley, CA 94720 
pbcraw@berkeley.edu 
 
Additional Signatories 
 
Kavita Babu, M.D., FACEP, FACMT 
Fellowship Director 
Division of Medical Toxicology 
Assistant Professor 
Department of Emergency Medicine 
UMass Memorial Medical Center 
55 Lake Avenue North 
Worcester, MA  01655 
kavitambabu@gmail.com 
 
Bruce A. Goldberger, Ph.D. 
Professor and Director of Toxicology 
Departments of Pathology and Psychiatry 
University of Florida College of Medicine 
4800 S.W. 35th Drive 
Gainesville, FL 32608 
bruce-goldberger@ufl.edu 
 
William C. Griffin III, Ph.D., R.Ph. 
Research Assistant Professor 
Center for Drug and Alcohol Programs 
Department of Psychiatry and Behavioral Sciences 
Medical University of South Carolina 
MSC 861 
67 Presidential Street 
Charleston, SC 29425 
griffinw@musc.edu 
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John P. Higgins, M.D., M.B.A. (Hons), M.Phil., FACC, FACP, FAHA, FACSM, FASNC, FSGC 
Associate Professor of Medicine, The University of Texas Health Science Center at Houston  
Director of Exercise Physiology, Memorial Hermann Ironman Sports Medicine Institute  
Chief of Cardiology, Lyndon B. Johnson General Hospital  
Principal Investigator HEARTS (Houston Early Age Risk Testing & Screening Study) 
Division of Cardiology 
6431 Fannin Street, MSB 4.262 
Houston, TX 77030  
john.p.higgins@uth.tmc.edu  
 
C. Tissa Kappagoda, M.D. 
Professor Emeritus  
Heart and Vascular Services 
Lawrence J. Ellison Ambulatory Care Center 
University of California Davis Health System 
4860 Y Street, Suite 0200 
Sacramento, CA 95817 
ctkappagoda@ucdavis.edu 
 
Steven E. Lipshultz, M.D., FAAP, FAHA 
George E. Batchelor Professor of Pediatrics and Endowed Chair in Pediatric Cardiology 
Professor of Epidemiology and Public Health 
Professor of Medicine (Oncology) 
Leonard M. Miller School of Medicine, University of Miami 
Chief-of-Staff, Holtz Children's Hospital of the University of Miami-Jackson Memorial Medical Center 
Director, Batchelor Children's Research Institute 
Member, Sylvester Comprehensive Cancer Center, Miami, Florida 
Department of Pediatrics (D820) 
University of Miami, Leonard M. Miller School of Medicine 
P.O. Box 016820 
Miami, Florida 33101 
slipshultz@med.miami.edu 
 
Kristine Madsen, M.D., M.P.H., FAAP 
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This Stipulated Injunction ("Injunction" or “Order”) was presented before the above-captioned 

Court, the Honorable ___________, presiding.  Plaintiff PEOPLE OF THE STATE OF 

CALIFORNIA ("Plaintiff" or the “People”), by and through DENNIS J. HERRERA, City Attorney, 

appearing ___________ and ___________, Deputy City Attorneys.  Defendant Monster Beverages 

Corporation (“Monster” or “Defendant”) was represented by their attorneys ___________ and 

___________. 

Plaintiff and Defendant (collectively, the "Parties") consent to entry of this Stipulated 

Injunction as an Order by this Court without a noticed motion, hearing or trial. 

The Parties having stipulated to the provisions set forth herein, the Court having reviewed the 

provisions, the Parties having agreed to the issuance of this Order, and good cause appearing therefore,  

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED: 

 

I. JURISDICTION 

Plaintiff brought this action pursuant to California Business and Professions Code Sections 

17200-17210.  This Court has jurisdiction over the subject matter and each of the Parties in this action.  

The Court issues this Order pursuant to its authority under California Business and Professions Code 

Section 17203.  The Court expressly retains jurisdiction to interpret and enforce this Injunction.  The 

Court may hear and decide issues regarding the scope and effect of the injunctive provisions.  Any 

Party to this Injunction may apply to the Court at any time for further orders and directions as may be 

necessary or appropriate for the construction, application, carrying out or enforcement of the 

injunctive provisions.  The Court may modify any of the injunctive provisions and take such further 

action as may be necessary or appropriate to enforce the injunctive provisions, and to punish any 

violations.  The Parties agree that the obligations arising out of this Injunction shall rest with 

Defendant and its agents, representatives, assignees, board members, officers, employees, successors 

in interest, and all persons who are acting in concert, on behalf of, or in participation with Defendant. 
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II. APPLICATION 

In the action, Plaintiff alleges that Defendant employed a business model that inappropriately 

markets energy drinks to children, promotes unsafe or excessive consumption of its energy drinks, 

inadequately warns consumers of the risks of consuming its products, mislabeled its energy drinks as 

dietary supplements, manufactures energy drinks containing unsafe levels of caffeine, promotes its 

energy drinks with references to alcohol and drug use, and promotes its energy drinks with 

unsubstantiated claims about the products’ purported benefits.  These business practices violated 

California Business and Professions Code Sections 17200-17210. 

Defendant disputes Plaintiff's claims and allegations and denies the violations Plaintiff alleges.  

By reaching a settlement and agreeing to injunctive terms, Defendant is not admitting any wrongdoing 

or making any admission of liability. 

III. INJUNCTIVE TERMS 

1. Defendant must comply with all of the following: 

a. Warning Labels.  Monster shall revise the warning label on all of its Monster Energy 

Products containing more than 100 milligrams of caffeine to read:  “Not appropriate for individuals 

under 18, pregnant/nursing, or sensitive to caffeine.  The FDA has stated that healthy adults may 

safely consume up to 400 mgs of caffeine per day.  This product contains ___mgs.”  The term 

“Monster Energy Products” or “Monster Energy Drinks” means (1) “Monster Energy®” brand energy 

drinks, (2) “Monster Energy Extra Strength Nitrous Technology®” brand energy drinks, (3) “Java 

Monster®” brand non-carbonated coffee + energy drinks, (4) “X-Presso Monster®” brand non-

carbonated espresso energy drinks, (5) “M-3™” superconcentrated energy drinks, (6) “Monster 

Rehab™” non-carbonated rehydration energy drink, (7) “DUB Edition Monster Energy®” energy 

drink, and (8) similar products.   

b. Marketing to Youth.  Monster shall abide by the following provisions regarding 

marketing or Promoting Monster Energy Products to persons under the age of 18.  The terms 

“Promote,” “Promoting,” or “Promotional” means calling attention through advertising, marketing, or 

publicity or any other means that tend to increase awareness or sales of a product(s), including on any 

website, social media or mobile application or technology. 
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i. Monster shall not feature or use images of persons under the age of 18 in its 

marketing or Promotional materials, including but not limited to the Monster Army 

website, and all other Digital Marketing Medium as defined below.   

ii. Monster shall not hire, engage or sponsor persons under the age of 18.  All athletes, 

models and actors featured in Monster’s Promotional materials shall be over 18 

years old, substantiated by proper identification, and shall reasonably appear to be 

over 18 years of age. 

iii. Monster shall not Promote Monster Energy Drinks on the property of a school that 

has students under the age of 18, or at school-sponsored events, including sporting 

events.  

iv. Monster shall not use the names, initials, logos, or mascots of any school or student 

organization that has students under the age of 18 in Monster’s Promotional 

materials related to Monster Energy Drinks, including on any website, social media, 

or mobile application or technology. 

v. Monster shall not distribute, sell, provide or Promote merchandise bearing the brand 

name and/or logo of Monster Energy Drinks to persons under the age of 18 and 

shall use commercially reasonable measures to restrict such activities by third 

parties. 

vi. Monster shall ensure that its contracts or agreements with any distributor of 

Monster Energy Drinks require said distributor to abide by the Marketing to Youth 

restrictions set forth in this Injunction. 

c. Digital Media Monitoring.   

i. Monster shall monitor all websites, social media, or mobile applications or 

technology owned, utilized or controlled by Monster (collectively, “Digital 

Marketing Medium”).  Monster shall not feature or use images of persons under the 

age of 18 in its Digital Marketing Medium.  All individuals who appear in 

Monster’s promotional materials, including its Digital Marketing Medium, shall be 
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a minimum of 18 years old, substantiated by proper identification, and shall 

reasonably appear to be 18 years of age or older.   

ii. Monster shall use its best efforts, as measured by technology that is reasonably 

available, priced and usable at that time for that specific Digital Marketing Medium, 

to prevent the posting of, and shall remove as soon as practicable, but under any 

circumstances, by no later than one (1) business day after posting, all User 

Generated Content that depicts, describes or represents individuals under the age of 

18 or who appear to be under the age of 18.  The term “User Generated Content” 

means content, including text, graphics, video and audio, that is posted on a 

website, social media site, or mobile application or technology by individual users 

or consumers, and not by Monster, its agents or representatives.  In the event 

Plaintiff notifies Monster in writing (which may be by e-mail) of the date, time and 

exact posting of prohibited User Generated Content, Monster shall remove such 

content as soon as practicable, but not later than twenty-four (24) hours following 

receipt of notice. 

d. Monster shall not sell, offer for sale, distribute or Promote Monster Energy Products 

with explicit or implicit references to alcohol and/or drug use, or in a manner that suggests that 

Monster Energy Products can or should be consumed with alcohol and/or drugs.  

e. Monster shall not sell, offer for sale, distribute or Promote Monster Energy Products in 

a manner that explicitly or implicitly encourages rapid consumption of the Products or consumption of 

more than one 16-ounce can of the Product, for example, “bigger is always better,” “you can never get 

too much of a good thing,” “chug it down,” “throw [it] back,” “smooth flavor you can really pound 

down,” and “the biggest chugger friendly wide mouth we could make.”   

f. Monster shall not sponsor events that feature athletes under the age of 18, or at which 

more than 20% of people in attendance are likely to be under the age of 18.   

g. Monster shall not give away free samples of Monster Energy Products to individuals 

under the age of 18, or at events or locations where more than 20% of individuals in attendance are 

likely to be under the age of 18.  
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h. Monster will cease manufacturing, marketing, and providing to wholesalers and 

distributors Monster Energy Products in a 24-ounce can.  Monster shall not sell Monster Energy 

Products in a can greater than 16 ounces containing 160 milligrams of caffeine.   

i. No later than June 30, 2013, Monster will cease manufacturing, marketing, and 

providing to wholesalers and distributors Monster Energy Products that are labeled as dietary 

supplements.  

j. Monster shall not cause or encourage third parties to engage in practices from which 

Monster is prohibited by this Injunction.  Monster shall inform distributors and retailers that its 

Monster Energy Products are not recommended for consumption by persons under 18.  

k. If Monster receives notice that a third party is engaging in a practice that would be 

prohibited by this Injunction if engaged in by Monster, Monster shall promptly take commercially 

reasonable steps to stop or limit such activity, including requesting that a website or social media site 

administrator remove such content. 

l. Monster shall modify all of its contracts or agreements with any distributors of Monster 

Energy Drinks to ensure that such distributors do not engage in any practices that would be prohibited 

by this Injunction if engaged in by Monster. 

m. Monster shall deliver a copy of this Injunction to all current and future principals, 

officers, directors, attorneys, management level employees of Monster, and Monster’s distributors and 

other agents, and shall secure from each such person a signed and dated statement acknowledging 

receipt of the Injunction. Monster shall deliver this Injunction to such current personnel within three 

(3) business days after the Effective Date, and to such future personnel within three (3) business days 

after the person assumes such duties or responsibilities.  Monster shall retain all such statements and 

make them available to the City within five (5) business days after a request.   

n. Monster shall not represent, imply, or cause to be represented or implied that Plaintiff 

or any governmental unit thereof, approved, sanctioned, or authorized, in whole or in part, any past, 

current or future practice, act or conduct of Monster. 
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o. Monster shall pay Plaintiff $__________ for its investigative costs, in lieu of monetary 

relief that would otherwise be available to Plaintiff under Business and Professions Code § 17200 et 

seq. 

2. Enforcement. 

a. A violation of this Injunction constitutes contempt of Court.  The terms of this 

Injunction may be enforced through a contempt proceeding, a motion to enforce, or any other 

proceeding recognized by the Court for enforcement of an injunction.  In the event that the Court 

determines, after hearing, that Monster and/or its agents, representatives, assignees, board members, 

officers, employees, successors in interest, and all persons who are acting in concert, on behalf of, or 

in participation with Defendant have violated any of the terms of this Injunction, Monster shall be 

liable for civil penalties pursuant to Business and Professions Code Section 17207 of up to $6,000 for 

each violation. 

b. Plaintiff shall recover all reasonable attorney’s fees and costs incurred in enforcing this 

Injunction. 

c. Any fines, penalties, or other monetary relief specified in this Injunction shall be in 

addition to any other relief or sanctions that the Court may order as a matter of law or equity. 

d. The Court expressly reserves jurisdiction to take such further action as may be 

necessary or appropriate to carry into effect the provisions of this Injunction. 

 

IT IS SO STIPULATED. 

Dated:  April 24, 2013 
 
 
DATED:     By:    
  Name:  Francesca Gessner 
     Deputy City Attorney 
  Attorneys for Plaintiff PEOPLE OF THE STATE  
  OF CALIFORNIA by and through San Francisco  
  City Attorney Dennis J. Herrera 
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DATED:     By:    
  Name:   
  Attorneys for Monster Beverages Corporation 
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PURSUANT TO STIPULATION, IT IS SO ORDERED. 

 
 
Dated: __________________________ 
 

 
[INSERT NAME] 
JUDGE OF THE SUPERIOR COURT 
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